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LAW CLERK 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
THOW.S WEISEL, a man1ld rn1111, -- ) 
O,,afr,g n h,s sole and seplllllle p,ope,ty ) 
Plantl!II Appelim. 
81:AVER SPRINGS OWNERS 
ASSOQATIO'I. INC .• an ldoho 
CotJ>o(*'1 
) 
) 
l 
) 
) 
) 
) 
) 
) 
i 
Sup,eme Coun No. 
37800 
FIL.8l • r.11py 
JI. - 7 2011 
RECORD ON APPEAL 
Appeal lrom the District Coun of lhe Fifth Jl.ldjcial Ol111fct of lhe State of 
ldahO n and lo< lhe County of Blaine 
HONORABLE JOHN Y. BUTLER, DISTRICT JUDGE 
FRITZ HAEMMERLE 
P0Bo,c1800 
Hailey, 10 83333 
Attomey fo, Plalntlffl 
Appellan1 
....... ..... . 
ED LAWSON 
P. 0 . Box 38310 
Ketchum, 10 83340 
Al!omey fo, Oefendants/ 
Responderil 
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IN THE SUPREME COURT OF THE STATE OF IDAHO 
THOMAS WEISEL, a married man, ) 
Dealing in his sole and separate property ) 
Plaintiff/ Appellant, 
VS. 
BEAVER SPRINGS OWNERS 
ASSOCIATION, INC., an Idaho 
Corporation, 
Defendants/Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Supreme Court No. 
37800 
RECORD ON APPEAL 
Appeal from the District Court of the Fifth Judicial District of the State of 
Idaho, in and for the County of Blaine. 
HONORABLE JOHN I< BUTLER, DISTRICT JUDGE 
FRITZ HAEMMERLE 
PO Box 1800 
Hailey, ID 83333 
Attorney for Plaintiff/ 
Appellant 
* * * * * * * * * * * * 
ED LAWSON 
P. 0. Box 36310 
Ketchum, ID 83340 
Attorney for Defendants/ 
Respondent 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
THOMAS WEISEL, a married man dealing in ) 
his sole and separate property, ) 
Plaintiff, 
VS. 
BEA VER SPRINGS OWNERS 
) 
) 
) 
) 
) 
) 
ASSOCIATION, INC., an Idaho corporation ) 
Defendant. 
-----------------
) 
) 
Case No. CV-09-124 
AFFIDAVIT OF ERIN CLARK IN 
SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY 
JUDGMENT 
I, Erin Clark, being first duly sworn, do hereby depose and say as follows: 
1. I am one of the attorneys for defendant in the above-entitled action and make this 
affidavit based on my own personal knowledge. 
2. Attached hereto as Exhibit A is a true and correct copy of the Agreement entered 
into by plaintiff Thomas Weisel and defendant Beaver Springs Owners Association, Inc. 
("Association") on October 12, 1983 and recorded in the Records of Blaine County as 
Instrument No. 246208. The Agreement is authenticated in the Deposition of Thomas Weisel at 
98:1-17. 
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3. Attached hereto as Exhibit B is a true and correct copy of the Declaration of 
Restriction ("Declaration") for the Beaver Springs Subdivision that was recorded in the Blaine 
County Recorder's Office as Instrument No. 181805. 
4. Attached hereto as Exhibit C is a true and correct copy of the cited deposition 
excerpts from the September 22, 2009 deposition of Jean Smith. 
5. Attached hereto as Exhibit D is a true and correct copy of the Warranty Deed 
executed by Reuben and Joyce Getz on January 28, 1982 in favor of Thomas Weisel and 
recorded in the Blaine County Recorder's Office as Instrument No. 223948. 
6. Attached hereto as Exhibit E is a true and correct copy of the Warranty Deed 
executed by Hayward Sawyer on January 14, 1983 in favor of Thomas Weisel and recorded in 
the Blaine County Recorder's Office as Instrument No. 234690. 
7. Attached hereto as Exhibit Fis a true and correct copy of the cited deposition 
excerpts from the July 6, 2009 deposition of Thomas Weisel. 
8. Attached hereto as Exhibit G is a true and correct copy of the cover page and 
excerpts from the book entitled Capital Instincts: Life as an Entrepreneur, Financier, and 
Athlete by Richard L. Brandt with contributions by Thomas Weisel. The exhibit is authenticated 
in the Deposition of Thomas Weisel at 22:13-23. 
9. Attached hereto as Exhibit H is a true and correct copy of the cited deposition 
excerpts from the October 6, 2009 deposition of James McLaughlin. 
10. Attached hereto as Exhibit I is a true and correct copy of the Application for a 
Variance Request and a Conditional Use permit For Servants' Quarters dated September 15, 
1983, which according the testimony of Jim McLaughlin, was prepared by the County's 
Planning and Zoning Commission. See McLaughlin Depo. at 28:20-29: 16. 
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11. Attached hereto as Exhibit J is a true and correct copy of a September 1, 1983 
letter sent by Jim McLaughlin to the Association. The exhibit is authenticated in the Deposition 
of James McLaughlin at 16:1-24. 
12. Attached hereto as Exhibit K is a true and correct copy of a September 12, 1983 
letter signed by Jean Smith, President of the Association approving the plans prepared by Jim 
McLaughlin for the development of lots 13 and 14. The exhibit is authenticated in the 
Deposition of Jean Smith at 22: 18-23:3. 
13. Attached hereto as Exhibit Lis a true and correct copy of a September 15, 1983 
letter from Roger Crist to Thomas Weisel. The exhibit is authenticated in the Deposition of 
Thomas Weisel at 94:24-96:23. 
14. Attached hereto as Exhibit Mis a true and correct copy of a September 20, 1983 
letter from Ed Nigbor to Thomas Weisel. 
15. Attached hereto as Exhibit N is a true and correct copy of an October 14, 1983 
Letter from the Blaine County Board of County Commissioners to Thomas Weisel, with a 
carbon copy to Jim McLaughlin. The exhibit is authenticated in the Deposition of Jim 
McLaughlin at 49: 12-50:8. 
16. Attached hereto as Exhibit O is a true and correct copy of an October 14, 1983 
letter from Roger Crist to the Planning and Zoning Commission. The exhibit is authenticated in 
the Deposition of Thomas Weisel at 93: 1-94: 12. 
17. Attached hereto as Exhibit P is a true and correct copy of a May 28, 1987 letter 
from Thomas Weisel to Philip Ottley, the President and Design Review Committee Chairman. 
The exhibit is authenticated at pages 61-64 of the Deposition of Philip Ottley. 
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18. Attached hereto as Exhibit Q is a true and correct copy of the cited deposition 
excerpts from the September 10, 2009 deposition of Philip Ottley. 
19. Attached hereto as Exhibit Risa true and correct copy of a September 14, 2004 
letter from John Seiller to the President of the Association. The exhibit is authenticated on pages 
144-148 of the Deposition of Thomas Weisel. 
20. Attached hereto as Exhibit Sis a true and correct copy of a March 1, 2005 letter 
from Edward Lawson to Pete Smith, President of the Association. 
21. Attached hereto as Exhibit Tis a true and correct copy of a March 25, 2005 letter 
from Edward Lawson to Pete Smith, President of the Association. 
22. Attached hereto as Exhibit U is a true and correct copy of the cited deposition 
excerpts from the September 22, 2009 deposition of Robert Smith. 
23. Attached hereto as Exhibit V is a true and correct copy of the September 17, 1990 
Beaver Springs Annexation Agreement and Agreement for Services. 
24. Attached hereto as Exhibit Wis a true and correct copy of a March 3, 2006 letter 
with attachments from John Seiller to Pete and Rebecca Smith, members of the Association. The 
exhibit is authenticated on pages 228-230 of the Deposition of Thomas Weisel. 
Further Affiant sayeth not. 
DA TED this '23 day of December 2009. 
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ST A TE OF IDAHO ) 
) ss. 
County of BLAINE ) 
I, Deborah Erickson, a notary public, do hereby certify that on this i g 1\ay of 
December 2009, personally appeared before me ERIN CLARK, who, being by me first duly 
sworn, declared that she signed the foregoing document, and that the statements therein 
contained are true. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 
AFFIDAVIT OF ERIN CLARK IN SUPPORT OF 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 5 
Notary Public for --,-,;..-=::,::;;_a_-',---=--,-,,-..,--------
Residing at ___ _!......L.l...!==-=:-:::::+=-"~;..,...,,-----,,,_---
My commission expires ------+--'.L------'""---'----'---=------
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this~th day of December, 2009, I caused to be served a 
true copy of the foregoing document by the method indicated below, and addressed to each of 
the following: 
Fritz X. Haemmerle, Esq. 
Haemmerle & Haemmerle, PLLC 
400 South Main Street, Suite 102 
PO Box 1800 
Hailey, ID 83333 
AFFIDAVIT OF ERIN CLARK IN SUPPORT OF 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 6 
__ U.S. Mail, Postage Prepaid 
~nd Delivered 
__ Overnight Mail 
__ Telecopy - (208) 578-0564 
Erin F. Clark 
10353-00 I 19 7 
EXHIBIT A 
198 
of 
AC";REEM.ENT 
THIS AGREEMENT is made and entered into this ./42. day ar 19 8 3, by and between THOMAS WEISEL 
(li.ereinafter "Weisel") , and the BEAVER SPRINGS mvNERS 
ASSOCIATION, an Idaho corporation (hereinafter "the 
Association"). 
W I T N E S S E T H : 
WHEREAS, Weisel is the owner of that certain real 
property located in Blaine County, Idaho, which property is 
identified as Lot 13 and Lot 14 of the Beaver Springs 
Subdivision (hereinafter simply referred to as "Lot 13" a.nd 
"Lot 14"); a_nd 
WHEREAS, Lot 13 and Lot 14 are coterminous and Weisel 
desires to combine and develop said lots as one parcel; and 
WHEREAS, Weisel further desires to obtain written 
approval by the Association of its proposed development of 
Lot 13 and Lot 14, and further desires to obtain the Asso-
ciation's written consent to combine such lots into one 
parcel, removing the setback lines along the common boundary 
line of such lots; and 
WHEREAS, the Association desires the development and 
unification of said lots into one parcel to bF: in compliance 
with the Declaration of Restrictions of the Beaver Springs 
Subdivision. 
EXH181T~~'--i---
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NOW, THEREFORE, in consideration of the covenants 
herein contained and the mutual benefits to each party 
hereto, it is agreed as follows: 
1. Development. The Associntion hereby approves 
Weisel's request to combine Lot 13 and Lot 14 into a single 
parcel and further approves the development of the single 
parcel in accordance with the plans prepared by James 
McLaughlin, dated July 20, 1983, revised August 18, 1983. 
2. Removal of Setbacks. Pursuant to paragraph 17 of 
the Declaration of the Beaver Springs Subdivision, the 
Association's Design Cornmi ttee has reviewed said pla.ns, and 
has determined that the improvements to be constructed in 
the setback lines along the common boundary of Lot 13 and 
Lot 14 will not cause unreasonable diminution of the view 
from other lots. The parties, therefore, agree that the 
setback lines along the common boundary of Lot 13 and Lot 
14 are hereby removed and are of no further force and 
effect. 
3 . Unification Into One Parcel. The parties agree 
that upon execution of this Agreement, Lot 13 and Lot 14 
shall be deemed one parcel and that such single parcel shall 
not hereafter be split and/or developed as two separate 
parcels. 
4. Sole and Only Agreement. This instrument contains 
the sole and only agreement of the parties hereto relating 
to the unification and development of Lot 13 and Lot 14 as 
described above, and correctly sets forth the rights, duties 
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and obligations of each of the other as of its date. Any 
prior agreements, promises, negotiations or representations 
not expressly set forth in this Agreement are of no force 
and effect. 
5 . Enforcement. The parties hereto agree that in the 
event litigation should be commenced or in the case of 
default in performance of any of the terms or conditions of 
this Agreement, the provisions can be enforced by specific 
performance, injunction or other equitable remedies provided 
by law, and the party adjudged by a Court to have been in 
default shall be responsible for payment to the other of all 
costs and expenses of enforcement of this Agreement, includ-
ing reasonable attorney's fees. 
6 • Covenant Running With the Land. It is the intent 
of the parties that the covenants herein contained shall 
benefit the real property affected by the terms of this 
Agreement, and shall constitute a covenant running with the 
land and that said covenants shall bind Weisel and its 
heirs, successors, transferees and assigns, and it is 
therefore agreed that this Agreement shall be recorded in 
the Official Records of Blaine County, Idaho. 
7 . Additional Documentation. The parties agree to 
execute such further documents as may be reasonably neces-
sary to carry out and give effect to the terms of this 
Agreement. 
B. Representations. The person executing this 
Agreement on behalf of the Association represent and warrant 
-3- 201 
its authority to do so on behalf of the Associati9n and that 
such.authority has been duly and validly conferred by the 
Association's Board of Directors. 
IN WITNESS WHEREOF, the parties hereto have executed 
., 
this Agreement the day and year first above written. 
STATE OF IDAHO 
,-··"""
11
~0~TY OF BLAINE f\:~VA Ile_ .,.,., , 
BEAVER SPRINGS OWNERS ASSOCIATION , 
an Idaho corporation 
ByJE~~ 
THOMAS WEISEL 
ACKNOWL-EGMENT 
ss. 
I '\l~ ... u.~ ~;,~ 
.-· ~ --:~-.-~~~~~!,."1-f,n" this 12th day of October, 1983, before me a Notary 
• 1 .. ·~~- ~· 
, _~'~·or?,~l:_~~~- personally appea·r·ea Thomas Weisel, known to me to be 
. ~ :'·:.--· . -~~~ ~gi,~idual describ7d in the foregoing .. document, and 
,f;:·.).,- ~Ue~1ci:iowieciged that he s1.gned the sa!lle as his f ree and voluntary 
~-~,:Jt~(-~~C:.t· aq.d deed for the ·.uses -and purposes therein mentioned. 
·~~JE~~'\\~~:::>--~N WITNESS 
• 'I ,11,1,_1111\"il'. ' 
..... Hrfrixed my seal 
. ~:.!;~· .... , . -
..,, 
exp i res 
-------·-------
-4-
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EXHIBITB 
203 
i l. USE OF PROPERTY 
L No Lot sb-11 1 be used f or any ?W"POse (incl uding 
'ln)' retail er wholesale or ca=,,e.r::ial a c-tiu-it:y) othe.x t.bru; 
! e:- ~he residence of a c i~le !~ty# and its d omestic 
ser-.. anes and rei3sonab!y i:-elated ac;riculti,:..!"al activities. 
2 . tto .sign or otrua-r advt-re is1ng deviee of c1.ny natoi::t' 
:.T.•l i.. 00 phi.:c."C upon any Lot exce!)t as ~tt~ b;: the 
£>e$i~~ Co=n.i~tec o~ ~e~e io~!~cr d~f i nL~ -
EXHIBIT-::£?.,.: ..,__ __ 
OEPOSlTION 
EXiflT 
.. 
204 
7. "° tot •ball be ..- for th<> po.rposa or: borinq. 
ai.c.iDq. quarrying. expl.or•tl.oc !or o-r f:icao,Jll ot v.-te:r . oil_ 
or cth.U b-ydroc:~o• .. ai.Dar..U.. F ••c.l oc: ...a:t.h. exocpt. 
t.bat. veils u y be 409 co p·row-ide vat.or for ._.stlc- pu.t.poses. 
8. Ho nox-.ioc• V@Od.1 llh&l.l b,,. illowed t~ ac.c:umoJ..wt.e ot1 
U>o;>( ......... 
t. >.11 !.ou and all iJIIIPl::O'ifNW!!:ncs tbereo\\ shall be 
kept and -.:ai.D'--Lnod by Uto ovno.r t.bcroo!. ii- ele,.-.n, sa!e. 
attr•C-tJ.vo ood si9bt.ly eondic.Jcn a.iid in 9ood rep.1.l.t. s o 
ftOll.iou.s o.t' ortcnai vc occ.lvi~ shall b9: c:,1..ct'ied on u-powi any 
Lot. nor aihaU uytbJTMJ be dooe or p.:.a~ c,n .u,,y l.Dt: lWhieb 
i.s or aay lbeco.a a nuia•ncft or c •u,.e waba.tr•s...cnt, d:istu.cban.ee 
er en.ooya.nc-e t.o ot.hora. Only 1~DNJ.. f....-1-Jy U vh'9 sh.ltl.t be 
allowud, and · c0aD011al · livir,9 Jn t.py !oz:. or u. any lt:'.Ktent 
fg •x;,r0:•c1y rorbldd.-n • 
.LO, 'KO •C:tivi,:l.•• •ball bo eooductcd on a oy Lot and n.o 
!:1&prove-.«rnto con.r."'et.e-i thcrct0n which a.re o.r tn.i9ht be 
unu~• or h-112.arOeu• t.0 MY p,er$0n or prOJ)e.t't."- lf.itiiout. 
l.i.altll\9 t'ht.J 9an•r•llty o! the torequincJ, no ii.reao:u!' aha.11 
bcf ~i..,:cb.a;~od upon fh)' l.o<)t fn~ ~ q~n fi,{es s~!! b.? l igh:.er. 
or penaitt&d :in 11ny Lot, e " ec.pt. ...ti i1• unchtr t!--~ dl-:'ec ~ .. 
t,Uj4t'vL1,ion. C'Ontrol a..nd aurvol !hnco cf tt'.e :.Ot O'-'net" a:'ld 
only in conjur.ction ""'ith nor:::i4l nndun1 cporat.!ons 51x:cif,;;e.Jl::· 
pro~ab.ltin9 t.he burn i ng o~ tru;h. g'l rbaqe &.iid ot.her re!use. 
l.l. NO ! lqht. •h•ll b-4J o:ru. t:ted. fe-c>o any lo:. vh.1.c-b is 
.1nru,or\ft:;.l.,' ri:1.c;h::. , :,o .JO'J!'I~ an,, l l be d':;t:.CC freq ~ny i..Ot. 
,~h1C'h i11 1.tnr•••oneDly Loud c-r &l'\nayi.:,~ . !le odor ci.!Ull.l be 
,,.mtttad trop ,\:,y 1,.ot . ,,u,.:-h u ,,ox:.(u;s. o:- o!!c.·uive co :ichers. 
•,e 1n0-.11.vc.iloa. :110toe-bi.X1u .1,n.c! c:it.nu o!: :-o,1C ve!'licl9!& -:.;.·/ 
Ott uaGt 3~ t~e pto;r.crty. 
: 
205, 
by 
·. ~--.:.:_ .. 
. , · > ~~/, N9:~:#~.c1;tiJ~ ~!-be. :rect~- or JE.·i.~ta?.1ed nu any Lot 
ex.9.e.p1.s> pp,e::,s.~g:z.E; _;ramily. at;,~·l.l:rns- '•fl.th no more , .... n.an four 
·· -~:::!!~i#~~ai!~~~~~~~~:ion 
' o.f'\bel'ow,{i!ru;ii£ac,e:::o'utilit±tes, as .nav be necessary or desirable 
:.~%~~k~~~:}~~~~~i~~~=~6p~~~ -!~0 :s0 :a~o ~r~=~~:s~~ or 
{fe.5,$ia.J:it~ t:.ci :'prc;>te~t,<siupport. or preserve any property. 
· BE!ay,~fi'sprihgs: ¢omp?iliy :~hall .have the right to develop, at 
thet .'C::omp.:llly' s ~perise, any ~n ar~ as providec: above 
.;ihf.t,i :ft o~s :th;e .~·an..? -~ild fo:: three years after convey::.:i-:e 
of '$uch. ccialmon ~ea b-t B .• S~C- tv the Associaticn or to any 
appi:bpriate iJOYeru.raent au t:hor i ty. Common areas shall be at 
al). tmes he.Id by B.:§ .C. or, upon conveyance thereof by 
B.S.C. to :the A:ssociat.ion, by the Association, 0-r, with the 
consent of B.s: ... c. by an appropriaate governmental aut!lori t::·, 
including a p?.rk or·recreation district, which is existing 
anG. "-lilling to accept and maintain the same. until and 
unless conveyed ta a governmental authority, COiiiI.aOn areas 
sha.11 be ,w.a.intained hy the Associa ti.on and £hu.l l be helc by 
B.S.C. or t.he .Association, the ;..ssociation, ma~· at any ti:ne 
and f.rom ·t.~ to time lL-uit or restrict. use of all or ;:io::: .. ::.:.o:--is 
of any c•c..--mnon area r.o certair. uses and/or to certRin pe:::-sC'r:s 
or. classes of persons, may ~:-escribe rules and regulatio:-.s 
gove.::-ning use CJ.f common areas and may, if some 01w-ners • .-ish 
to use and develop a portion of common areas for recrea~ior. 
facilities and ar~ ··illiaq to oa·,, the cost of developing a::.:: 
maintaining the same, p-e~it s;ch development. on such te~s 
and conditions as may rie deened advisable. 
15. An}· porticr.. of a Lot, or oth-er ?rope::-ty de.sis~a~eC. 
by tr:e Design Committee, as =. Gre:enbel t :l.rea shall be ~:-es,2:- -·ec 
and ~a.in-t.ained at all t.i.u,;es as near as ~ay b-e in its !""".a:.~:-.al 
sta~e a.r .. C: no abo".:-·~·-ground i:npro.,.re=:1en·ts exce~t. !'?.ecessa!"':: 
crossi.n~s by access driveways, C::idges C.!'.'" ?a~:ls, sh.a2.l ~ 
~c:iiT:;t.eC. therein or chereo~. r: all of r~!:J~ Lot, o:::- c~:-.e:-
;,rope:art~· i.s designated as ~ Gr-:?enbelt ~=--!"e~, si.2.ch r~rop·t::-t:_.· 
s:lal l :Jr€ p:rese~,._,.ed a~c :n.a...:.~ .. ~ai.~ed as :-:ea:- as ::=..a:/ be ::--.. :. :.~ 
~atu:-~J s~ate except ~or the ?Or=:c~5 thereo~ actually 
occup~ed by such ?r~~cipal s~r~ct~res as ~a; ~e ot~er~:s~ 
?e!""Z!it.-:.ed a:iC suc:-J improt..re.r:t-2~-r_s =~~-:: :::=~~!.;ctures 3S a:-~2 ~.c-:- .. ;-5s.:::·:; 
. - . - - -
·: :. C: e = C :" :: ·..: =~:: :.. ~.-· ::._ ::: .. :; ::. ...: :- -:: 
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·. ·.··.· . 1.9~ <1;Jwii~ho::l.ct ~b.r~:,s~~h: ·as dogs and cats, will l:>e 
!!m~IS~~~-:Er~~~~1E~i:~;;:~~:··o 
20.· Aiii;ut:iliti~s: 1IP9rr;:anv Lot for the tra.'lsmissio!1 o:: 
util.ities, :.t;e:f.ephb~ .·~fyiG.e; '.fhe reception of <1udio or 
visual sign~'.l:s',O:r;:e.l~tr'ic:;ty, and all pi?eS fo:c Wat.er' g.:!s' 
sewer, drairi..~ge:; ,qr, othei"c.P,'4?:'.poses, shall be ;~:1st.al led 2.;J.;1 
mairi.tained ·oolo.~: the surface of the ground. 
nr. REQUIRED ·APPROVAL. OF ALL CHAI'iGES TO PROPERTY 
1. !<io changes in ·the. exist.ing state of a::-iy prcpert.:: 
· shall be made or permi.tted, except by .s. s. c. , ·..-i th.out t.he 
prio::: • ...-ritten. a,py.roval o:f the Design Cor:x.ni ttee. Ch2.!1g-2s :..:: 
.the exist1.nq. $tate cf ?l:-Operty shall include without limi-:.~t..:::-., 
:fer'.ces, the construction of any buildi.ng, structur~ or ot.::Cc, 
im. ·ove::,ent, includi.::.g util.i ty fa-.:ilities; -:he excavat..:.o:-:., 
fiL .. incr or similar disturbance of the s-...rface of la:~c 1.r:c:·.;.::: ~:-.··.: 
without: lim:i:tat..ion, c..."lange 0£ grade, st::.--=.~ ::re-d, g:-0:.1.:-.::: 
level or draL-iage pattern, the clearing, na~ri.ri.::~, r.cf"a-- •.--:-
or damaging of: tree shrubs o::.:: other gro· .. inq :~,i. 1s; -:he 
landscaping or planting o-f tree, shrubs, law7lS er?:..':.:-:::;; c::: 
any cbanc:;e or alteratior., inc:;.u.ding wit:iou-t :imita-:ic,;-,. -'!.;-.·_: 
change of color, t~xt.ure or exte:::ior app~ranc-e c: any 
prev.:..ously approved change in t.he existing st.ate of ~,~o;:,,.:::::-.:.:, 
2.. Th.e De·s.ign Cn~itt..ee sha.11 ha.\r"e cc:n.?le::.e Cis-~::-<~~-2~ 
to appro•.1e or disapprove any cha~ge in ~:le e:-:ist:i;--..~ s-:.~c:.·.: 
prope!:ty but shall exe::-ci.se sue:. disc::et.ion ·,,i::.h -:he :o:.::::· .. ·:: .. : 
objec·ti v·es in m.ind among ot.t1ers: to ca.~=:-y au t ~~e 9-e~~.:--.::.=.. 
purposes -2xpress.ed. iLl -:.his D-ecla.:-ation; tc ?!"e-,/er::. -.p-.:.·.Jlc-:. :.;-_;:--_ 
of any S?e::-ific ?rovisio!l a= this Decla::-ati·:):-! or ~:-1~- 51..!;:;:..~~·:·~:-:-~-2~.-=--·;~ 
Decla.::-at:.on; to ;:;reveL-.:. any change wh:.c-:: ;.,::,..:ld '.J'2 u:..safe :::.:-
haza::dous ca any ?erscns or ?roperty; ~c ~i~:.2ize obst:-~::::::::~ 
o:- d.:...:::.i2.t.1:.:_o~ o: t.::e "".:i~"'A~ o~ ot.'.:":e:-s; 'C:.c ~rese::-~.1e -.. -:s:.:~:. 
continuity of the are2 
area and ~ill ser~e ~o preserv~ a::~ e~~2~=~ ~x:s::~~ :c3:--~~ 
of ;--.a-:.u~.::l D-ea.ut.~..-; t.o css'...!~~ _--._~- -::.-1--=-~-- .-.-· ~ :.!:--.·= ·,.;.-:::-.~· .. :-:.3,:--:s:-. .:.;._. 
:a~ a!: :..:--:-:?:-o--.. ·e-.7:.e::-:.s a:- ... : c·:" :::.:;:-. ::-·..:~:.=..::":..·_: :::::.< \:.-·.::_ ----·-
•. -_ .?. :--. ·.: ~~-
-. ~ ........ - ... -..... ,-.. - - . '
. ~ . . ·- -- - .... .-.7 :-: ... ·.._..;. - -,, : ::-
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3~ ?rior to ex;:~ndicures of any substantial time c~ 
:~:--.;ds in t.he pl~nn.ing of any ~-ropos,eC change in. -ch-e eJ:.:i:.2>ting 
st.a.te of ?r".::iper'ty,. t:J1.e 01-'TJ;er of pr_ope.rt}?'e o.ther t.h.an 3 .. S ... C .. 
s:-'~al l ad~~is-e .... he Design C~i t.t.ee. i.n writing of thE gene:ra.!. 
.::-:.atc::ce: o: t.be proposed change; shall, if re-quest.e.-.:3. by tr,e 
i.lesicn C~ittee, mee:: ""itb .a :I!P-17.::ber or members of th-e 
Design C~ittee -::.o discuss the proposed c.r...ange; sh.all read 
.::rr t-ecOaie fam.il iar "'i th any guides o:: guidelines which :::.ay 
i:"..ave bee.n p.::-eyared or fon:gulated by the Design Como..i. ttee; 
and sh.al!., if r.:i-qt~....st.ed b,y the Design Ca.:=ittee, furrsish the 
Desig-n C~ittee with p::::-eliainary plans anc specific-at.ions 
for ~t and revie-,r.. .".'"'ter tr.e nature auri scope of a 
proµ,osed chang-e in t.i:i,~ exiraiting st.ate of property is dete=ine-d. 
and prior to the C.ol!al[rencenient of W'Ork to accov::plish such 
cha:"'lge, the Design Camai tt.ee may require to be furnished 
•,.nt:.r., duplicate.s, by the property oli\>-ners, at:1.e.r than B.s.c., 
of a eollriplete and f:lll description of the proposed change in 
wri t.ing and vith a plot plan covering the particuL:ir lots, 
or other property, drawn to suc:h scale as r.:ay b,e reasonably 
required by the Design C.ammittee, showing all boundaries, 
sholofing e:1ds.t1..ng and prt.;>0sed contcur lines a.nd elevatim.1s 
a:: reasonably detailed intervals, showi.1.1,g all existing anci. 
?ropo&ed improvements. sru,ving true e:id sting and propoY~ 
draina.;e patte.rn, sbO".rimg the existing a.ii~ proposed utility 
.a-too sa.nitat.ion facilities, shoving the existing o..:- proposed 
substa.."lt" .ial trees or S'1hrubs. Ther-2 ..;hall also be furnish~ 
~o the Design Ccaaittf~ any and all further in£ormation •,dth 
respect to the existing state of the property which the 
Desi.gn Co=m:uttee Day reasonably, require t.o permit it to :nake 
ar.. infonoed decision on whether or not to grant app-:ova.l of 
'Che cha.nge. 
!f the draina91e pattern of any prope.rt:y will be affected 
b}· any change. the Design Oomri ttee i:nay require submission 
of a report on the ef:fec:t by a qualified engineer or geologist. 
With respect to al.l buildings and other structures. the 
Design COll!fZll!.!.ttee 1::11ay requ:Lre sul:::is.ission, in duplicate, of 
floor pla."'Ui, e1ettl1tion drawi:ngs, and final working drawini;ys, 
a.ll dra:wn to- such scal..e v.:s may be reasonably required by the 
Oes:ign Coaaitt.ee; descriptions of exterior materials and 
colors .tnd s.:mip.lf.'is 0£ tbe same; ~ final cc.'"lstruction 
spec.if.ic.'°'tior.s. Woore :bu.ildi.ngs or structures or other 
Uli6.IT.>YeM-.,ts which reasonab:.ty require plans and specifications 
are proposed w be ~t.rUcted or built. a fee of $25.0IJ 
shall. be paid t.o the Asgociatian to cover costs and expenses 
of re.vi~- Prior to giving approval to a proposed change in 
the existing state of pro~ty. at least one (l} ~r cf 
t:he ~ign Colmlitittee shall physically inspect tl:e property. 
No proposed change in the er.isting state of property s:h.all 
be deeaed to hc-ve beeT.1 approved by the Design Co1.iimittee 
anl.es.s its approval i.s i.n wri.ting executed by at lea.:st n.-o 
,2) mier,bgrs of the Design CORt&ittee; provided, that aipprt"rval 
shall be deetted given if the Design Coauttee fail.£- to 
approve or disapprove a proposed change or to ra.lL 1a1f...ditional 
requirements or request additional ir.£ormat.ion with.in -tl:i 
days after a full and complete description of the prep' sed 
change has been furnished in writing to the Design lrL...:.ittee 
with a writt.Em and specific request for appro,ra.l.. 
4.. fu...~er approval b.y the Design Ci:mm.i ttee of any 
prop-.os~ change in the e.'11:ftsti.ng state of property. L"le 
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µ:-o~osed chans;e shall be accar;;.p.lished as ?rom·?~l·/ c..!'" .... d Gil.:.g·~Z"l.L.:.y 
as ;-•ossible and i:-l complete conformity lli"ith the descri.t..rt2.on 
of t~:e ?roposed .: hc.nge and ar.:y plans cl.i."'1.d S?E(;i f icat.ions 
~~=r~;.~~o~i ::~h1~ ~~= e::!g:f;:~t~~e~;~e =--~~ l~;;r~~a~c~·~:~~~~~ 
to strik~s and acts of-God) or to ccmplete the prop-os~d 
chance s'::rict..lv i;""l accordance -itb ~:1e description t.herE.o:" 
and ;1ans antl ;pecifica.tions therefor shall o;;,e:::-ate r.o 
auto~tically :revoke t.he approval 0£ the propo~ed cha.~Jge, 
and, uoon demand by the Design Co-:nmittee, the prope.!"ty shal: 
be restored as nearly as possible to i~s st.ate ~xisting 
orior to a:nv ·CJl<(],rk in connection with the ?roposed change. 
T:.e ~sign CommiLt-ee and it.s duly a:;:>pointed agents i:iay ent.er 
u::,on anv ::irooert'"r'" a:t ar:·v .:-easonable t.i!'af: oz- ti~s; to insnect 
the prog-r~ss· or ~tatus ~f any changes in the existing st.;te 
of pr~perty being made or which l:ll-3.:f have been :::i.ade. The 
.)esign Co....mitt2e shall have the right and authority to 
record a not:ice to sho·,.; that a_ny ?articular change in the 
exist.ins state of property has 11ot bee:n app;-:oved or that ar:y 
aFproval given has been autol!lati.cally revoked. 
l. The Design C.arnm.ittee shall consist ot three (~) 
members, each of ·whom :must be a property oa-ner in Bedver 
Springs Subdivision. There may be desiqna.ted one or more 
alternate members for each regular mP-mb€::- of t.he De.sign 
Committee who shall be autho::-ized to act in the place anc 
stead of the member for whom t.hev a~e an alternate in the 
event of his absence or inability to act. Hem.hers and 
a.lternate member,s of the Design Commi~tee sh:ill be appoin!:ed 
by and shall serve at the pleasure of B.S.C.; provided that, 
at any time a.s.c. :aa.y assign the right to appoint at¢ 
remove one or more members and alternate members of t:he 
Design Com:n.ittee t:o the Association. The Association shall 
compensat~ the Design Committee members a:r.a al terna.te memb~rs 
for actual and reasonable ex:_..>enses incurred wcrking for the 
Pesign Committee. 
2. The vote or vri ttf?n consen:. of any t•"'D ir..embers 
shall ccnstitute action of the, Defiign Committee. The Design 
Cora;;ittee shall report in w-riting all approvals and disapprovals 
of changes in the existing state of property to B.s.c. or to 
the Association whichever the.r. has the right to appoint and 
ren10ve meobers and B. S . C _ or t.l:ie Association, as the case 
;:;iay be, shall keep a permanent record of all such reported 
action. B S. or the Association, as the case may be, shal.l, 
t1pcn wTitten request of any i..nter-.':!sted per:i<>n, furnish a 
c:erti.:icate with respect to approva.: or disapproval b~f the 
Design Cot!Slittee of any c.hange in the existing state of 
pro~rty. 
\.. :JOME Oflc-"NERS ASSOCIATION 
l. Beaver Springs 0-.-ners Association, Inc. (herein 
c~lle<l the .Associetion) shall be incorpor~ted as an Idaho 
corycrati.on_ Toe purposes a:.:Ld pobtser.s of the Associa~ion and 
t.he rights and obligations inherent L, :membership are set 
forth in its ~rticles of Incorporation and. the provisions of 
this Declarat.ior.. vit:.h recspect. thtreto are for ge:ner ... l descriptive 
D~~-::,oses onlv. ?he Associ~tion is and shall be obiicated 
·(al· to accept tit~e to anrl mai..'lti'i:. in C.~n .il.reas ~ndJ roads 
a~c stre-e--s to include sno- remc:n.i-al, {b) to take whate•.,er 
steps a~e reasonable and ~ecessary to Frovide for fire 
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{cl =o ~ak£ ~hateve= steps a=e =eilsa~ab~e an~ ~eccs~a:~- ~c 
~ac1l1~ate the ~ranspo~tat10~ o~ childce~ :o schoc~. a~~ = 
to ass:.:re 
,:,0:1 t.er;zp la t.'::::c! :'o:- i ~ un·d.e.r t.!1.:.. s Dt::--c ~ ·:!rat. :.c:: -l ;;.(! .:1:-1·-.- s .:.:::.i l .:1 :-
~unctions a:"ld obligat:l·-J2S ~:-.. de.:- arly s.::?;.:: le!,\f.::--:-:al ::f:c 2 a.::- CL :.._c;---
,,z;~ :.h re:spe-c~ to ?rO?·e--::-:.-:_.- no· ... ~ :::ir be :·~:.a f :e--:: ~- ~ ... .,; !...='-.- .. _ ':O t:ht::· 
~)ecl2.ra't.ion .. 
prope~ty a:.-'ea au~o-:na::ic.1lly ~2'.-com-es ::.r~e c-wr:er or o~ners :):~ 
-:_;:e t:1er::1..bershi:=- for ~ha-: L<J':. a-:: a~he.:- ?ro?e::-~;~ a..:--=a a~C 
auton~~~ca~ly ha.·v-e ~he ~n.efits a~:3 a::-e_ a-.ut?~a~i;::all.J- S\,:bj·.::c:-
to t!!e Dura.er-?.s att:.--i.1:.,ut.eole. to s~c:: merar::-e!'s~l?.. ~ac~ 
men,,-Dership ~.s a:1d shall. al..,ways be a~purt:.e.~-i..ar..t to 4eJ1e ti .... _le 
~o a ?a.r-t.:.-cul.a.:- ~t C":"' ct.he::- r,.ro~rty a.r:-ea .a.nd s:",al 1 a1..:toI'"'"~a:.:.c3ll: ..· 
?as.s ·~,;ic.~t t::-ansfer a: tit.ie L-O tr ..-e Sci.J.~ .. Edch mer:ibe~.sh:::; :.s 
e.ntit]ed ~-e) o:ie vot.r1 :.n m.a'tters subnit-:12:C. t.o a ·vo~~ o~ ~.:-::c 
~~~be-~shi? of ~he Association~ 
3. :LS.C. has and sh.all ha•.;e U:e follo...,.i..;,g ?Q'der anc 
authori:::?' to desi.q::-ate three out of fi•1e tor at lea~t 50 3 ) 
of. t.hc me~rs of the :aoard of Di.re:ctors of the As.soc i.a-:. i.on 
u~t.il the fi.r·st. annual meeting of :;nem..bers and for fiv·e :-·eLir.s 
th.ereaft.er; design.ate t...ro out of five (or at. least 40'!) c: 
the mernber!'i of the Soard for- the :0110 .. i::ig five yea:-s; to 
designate at least on,e member of the l;..)i'l.rd o-f i.:.!1e Asso-:- .:.a.:::..:,:--. 
for the fo1low.ir..g ten ye.ars.. ~L!em:be. rs o:: the Boa::-d c! : ~:e 
Ass-ociation other than .:.hose designat:ec by 3.5.C.:. sh,.,,1: c.,:· 
elected by voting of the membersh i.p of. t: ~e ,\ssoc .i at i c:;; , 
including Beave-r s1pr ings Comp,a:-nyto t:ne e;-ctent cf its o· .. ·;;,::,-
sh.ip of Lots. Bea·ver Springs C.OI".pcany shall ha·.;;e on,2 vote 
::or ea-:::h 11:,.t tha~ it o~ns. 
4 • ?he A.ssoc i.'J. t- ion has and s ha 1 1. ha •.•,e ::.:ie ,::,-o.,,.e :::-
1 evy annual assess;a.ents agai.n.st ea.ch m~mbersh.:.;::. to c,:;;ve:::- .:. :.s 
actual a.nd esti.aa,!:ed cos:ts and expens~i,; of ?erfo::;;:iir:,,; i ::..s 
£unctions and ohli;;ations ur1.de::- this D~claration :i.:id 2;:1y 
Supplemental Declaration. i'...ssess-.;!€nt.s will b,~ let.r ied ?::-·::; 
rc1-ta o-n a bas.is :.}f on·e equal s·ha::·e c.:£ t.!"1e total ass~ss~e:-:--..:. 
?er :aembershiµ regardless o-f the v.:..lue of inpro-ver::en t.s c:-. 
each member's property. ':'he as-sessnent lev.i.ed aguins·.: _,,,c:--. 
membershi;, i.s and s-hall ccns!:i.~u~e a ?e·r5or-,al de.!'Yt cf :.:-!e 
C'-'-ner or o\r:i'r.e.rs O·f t.he membership .. 
$. If the owner or m,.-ners of any memher·3hip shall 
f.ail to pay any a:sses-sreent levied by t;Je Associa~ion, ~::e 
Association sha.11 have a lien fro~ and after the ti;::e 2. 
:1otice of. such fa.il.ure to pay is recordE=d in the off.ice ~1: 
thi:! County Clerk and Recorder of Blaine County, Icaho, 
a9aii?-st the ?roperty to which such me:nbershi? is appur::e:12,:-::: 
for the amount du.e anrl not pa.id, ;.:,lus ir:,te:::est. from the da>:: 
payment .ias due at the sta~utory rate plus all ~osts an.::: 
e>-.-oens·es a': collectina th.e unoaid .at00unt, includ..1:1.g ::::easc·~2'.bl-2 
at:.orr.evs fees "-'hP- i',e..., .,,,,,. .. :be f.or~,·.i.'r,c_.:sr, :... .. , +-'---=- ~-so:c'a~,,,,, .. ,1,. ..~ J .. .. - L..- .J.. ... ..c..;,i;;.~,,!_ . - _,._.._ -~-- u:: -..i:._,._ __ -,, ......... ..;."-.J,.. 
in the manne.r fo·r fo·r·ec.losure cf ;:ie::;t,~~ic' s lie.11s i;-L tf,e 
State of Idaho. 
VI. MISC~LLANEOiJS PRCVTSI.GNS 
1... T!"':.e provisi:::;is of thi.s :>-eclaratio!:! =!;id :::,~ a:</ 
Sup?l~-nent.al D-ecl-era.~ion, i.:..clu-Ciz--;g all :-est.r.i::-·':i.ons, cc"i.te:-;~:-:::s 
and co~di. tior;.s contained t:.~ere:..n, s~ .. a:. i ccn"':.i:-iue a.:-~.:: .r-en.a :.:-i 
i!"l full force and effect u.nt.::l -:.he yea~ 2rJQ.D 
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-.:::-:;--. :: 
- ~. - ... 
i.s ~ecorded an ins~:::-uner-_:.. d..:.:r-ec-:.2..:-.s -:.:-'!·:: -=-~=-·~::-.~~:.. ....... ~-:-.:::-,~-=-=-r 
sic:led b\-· t.he c-,,,rne:rs o: :iC": less ::..!:a:-: ~-... :e:--: . .=·.::..:: .:~ :..::-.:: .. ";~ 
t:.h~ pri v~tely O"m-:led r:-cpe:-~:::·, exc 1-~c :.::i::: -:::-~~:-. -=-~:--::::.}SI ~--'- _ --
under this Declara~~-o:--.. ·?his Decla::-a-:~c:: 2:-:C i:;.·_-· ::<.J.;'-~-;2~-~·=-::~ 
Declaration shall cont i~1..1-e a~t.o~a:. i_,:_: :. ~ ·.· fo:- .3:-. :.1C::,.::. ::.·::-;._: ~ 
f)eriod of te::-: (10) years a.:-:d tr-.ere1:':.-2::- --- sc..:~-c'-"ss:·:·., 
?-eriods of. ten (lV) 1-ea:-s unless.~ .=t- l~~-2.s: -_.::,~ :-·€:.::..:- ;:.:-:.. 
the expi:-ation oi any sue:-, e:<te.~td:=C ?e:- 2.0.:. 2: ...... :-~ - ·~---~I 
D-eclarat:ion and d:-iY Sup?l·~:ne:1~al. ~~cl~::-a--: ic:·: .:.2 :-2:-::-.:.:-• .:.:. ~-::·~ 
by recorded ins~r~e~!'t C.i:-e-c:.2..:1s te::7:i_:--1a::c:-: s.:,:;:~":±: ~, .. · 
Q'"'"A,""ners of no·t. less t:ha:--. ::"e.'o-t.h.i~ ds :i.. r·. a::-~ a. c,: :. :-!~ ; ::- : ·~· 2.:. ~:-.- ~ 
e,~tted ?ro?erty 1 excl·~di.::c ..::0n:-40:::i ..,\:-eas;1 ::.s ,~:·0:-~;:.s.a..:.:. 
2. At a~y ti~e ~hilc ~hi5 ~ecla=3~io~ 2~c ~~·· ~~~~-~~~~~-­
Decla:::-ation is in force and e'.:fec~ i~ ~a::· :.:..e 3.::--..e:-~deC 
re?ealed T.:ith t.h.-2 wTi.tt.~:1 co:1s·~:-i~ o: 3 .. S .C .. ._, .. ~:-1-e .. -.-.. - ......... ..:. ---~ 
of a '-tri.t:.ten :~strt.IPer-.L. speci.fyi.:1q :..:1e ~::-,e::C-~er..:. ::.~ t~~-= 
and by 
two-~hi~ds of the pri ",tately ottitneC ?rcr;:.e!""ty, 
Are.as, .included unde.::- ~his Decl~::-a~io:-,. 
J. 'Lhe pro'..: is ions, 
cantai!1:~d in t....lz..i.s Decl-1:-ctt.ion er :1::~/ .S~;:;~e~t:.·::t3.: ::.,.~::l~=-1~:.~:·, 
oay be e:1iorc.ed at. ~-HY t.:.:r.e :}y t!1e o•--~·~~ c.::- Ji.-·:--.~rs c.f ~.-:~.-
proper:t:., r,ubj·ect.. he.~e:.o, by th-:. ~;s:s-(}c:!.a~.:.Q:-:; ~:-~ :--.,J~·~ .. ·:-::-,s~:i.:· 
the fact that it ~a:~ :1c lo:1ge:- hclC :~":le _\.,. 3~·.· ~---::. .... -= .. - .. ' 
subject her·eto., b.;0 3 .. S .. C .. 
~.. 'l'he covenants, res~=.:=t:.:::i.r;S a;:,.d c:c:-~d:.:.:.0:-1.s ._._; ______ _ 
in ~is Declaratio::. or a:-..y Su~~·ie:rae:1.~3: J-f:c :..::ir-a-:.::..cr.: .s.:-~~: _ ~---
enforceable bj' proceeding :"c·::- µrot.i.t-i::.::.·.-;:: o:- :::..a.:1da:c:-:c· 
inj·unct.ion. D~'T!ages sh-all ::-::"t~ t"t'? de-e·~ed a:: a.Cequ.:: :.:? :-2::-.•.::.;·.:· 
=or b:reac-h or vi.olacion hut, in a:--.. a?.9ropr:. a~,:: Cr3. se, :::.:~: -_: -_~,. 
damages may be a,.,arded. l:: a.;.y ac~ion t.o e:..::o=ce a:::: :.:' . .;.::-:: 
covenan~, restrict.ion. nr conC:itior?., t-he ?a::-t:.:· o~ ~-a:-"::.25 
succ.essful i.n the a.ctio:-i sh.al:.. be a-,.a::-de-.d ..::os~s 1.:--~c:.·2C.::-:::: 
=--eason.ahle at.to::::te:rs fee..s _ 
5. In addition ~o t~e remedies statE:-c abc•.re, k•".-
Associat.ion or B .. S. C:. Uf.>C,, ".:iola't.ion or bre.:i.-;:rc o ':' a~:'.'.-
covenan.t, re:strict.ions c~ co:1:di~ion cont..ai:-tr-;:C .:.~~ t!""' .. is 
Dec2.aratian ;-- any Supplement.al veclarat:io", :na:.:· er:.::.e.:: ·.,;.?c.::·. 
a,,,y Property ahere suc:i. viol:1ti.o.n oz: breach -=x.::.s::s a1::1.-::i ~-~a 
abate or remove the thing or conditi.on c.ausi::1g the v.:.,..) 1.:1:.::.c~. 
or hreacb or ;rray other..-=ise c·..1.r-e the violation o:- b:::-eaC::. 
The costs incurred shall be b..:.1.1.ed to a.nd pa.ic. b:,, t::.e o.-...-~,.:c::-
or owners of the Property. If the owner or 01.o--ner s of "'::.:-' 
?roperty fail, after demand, to ;>ay such cos.ts t::-e.n. .:.he 
Association or a.s.c., whichever incurred such cos':.s, sh.a:..: 
have a lien, from -31.00 after the ti.me a not.ice ,f s;.ic:h :a:..~.:.:-·: 
to pay is reccrde<l in !:!le rec.ords of Blaine Cou::~·/, :rca:--:;:::, 
against the .P.rope.rty of such o ... "Jler or o·-ne::::::. fo= ti>= '- . .'lOu:-.:: 
dµe and not paid, plus i::iterest from the d· ::: c~ dema.;1d :c:-
~ymerrt at the statutory rate., plu.5 all co.,,ts a:;d expe::ses 
of ,~oll.ectinq the ~"lpalc amou,'"lt, i:icludi.-:g :-,2asc:c.abie ,E:::0:-::e~· s 
f!;:e;s_ The lie."'l say be Eorecl..csed in the 7-a.nner fo:: fo.::-~c-.!.:::s,,:-,:::c 
of mechanic's liens in the s~ate of Icahc. 
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6_ Wit..b respect to 8.S.C's right of enforcement, all 
of ::he co.,..Jen.ants ;.nci rest·rictio?::S ifl th.is Declarat.ion or 1..n 
a:; .. ..,· Suooleme..i.-i:t.al Declarati.on are also concii tions ,su..bseouer:.~ .. 
Iz-; addition tc t.."t:e remej_ies stated above, if,, with, respect. 
to aDy Property, tLere is a breach of, or failure to comply 
~~th, any of the covenants, restrictions or conditions 
contained in this Deel.a.:cation er any Supple-mental Declaration, 
then B-S-C. sh~ll ha·re the right, inmiediately or a~ any t;m~ 
during th-e continuation of such breach or failure, to re-
enter and take possession o: the above describ:-d pro;::erty 
and, upon the exercise of this right of re--entry, ti·_le to 
said ?ropeYt:y shal.1 thereupon vest in i3. s.c. '"f court 
proceedings are required to enforce th~ rights of 3.s.c., 
B.S.C. shall be entitled to recover its costs j_ncluding 
rea.smable attorneys fees. T'he right of re-entry and for 
revesting of ti.tle provided under this Section shall he 
subject to the provisic,ns of Section B. 7 of this De-claratio::i 
entitl.ed Protection of Encumbr.ancer_ 
1. 1kl violatiorr or breach of a.,y rest:.riction, .:::ov-enant 
or c:o,ndition contained in this Declaration a,r any Supplemental 
Declaration and no action to enforce the scm~ shall defeat, 
render invalid or impa·ir the li --n of any mortgage or deed o:: 
trust taken in good f.aith and for value of the title or 
interest of the holder thereof or the title acquired hy the 
purchases upon foceclosure of any such ::..--:i:ctgage or deed of 
trust. Any such purchase shall, however, ta..\e subiect t.o 
this Declaration and any Suppl.emental Deci_aration, except 
only that viol.ations or breaches which -:-ccurrec prior tc 
such foreclosure shall not be deemed breaches or viol~tions 
hereof. 
8. Failure to enforce any re!:triction, co'ieru?int or 
conditior. in this Declaration or a:i.y Supplement;.al r>eclaration 
shall not operate a.s a va..iver of any such restriction, 
covenant or condition. 
9. This Declaration 3nd any Supplemental Oeclar~tio~ 
is made for the benefit of S.S. anc. of all Property nm,; o::-
hereafter subject to this E>eclara~ion and of tLe o.-ners 
thereof. 
10. Tl.te covenants, restrictions and conditions =o~taioec 
in this Decl.aration or any Supplemental Declaraticn shall be 
df:!emed 1c.onditions as wcl1 as covenar~ts and restrictions and 
shall run with the land and be binding on all parties acquir-
ing any right, title or interest. :,n propert~ nov or hereafter 
subject to this Declaration. 
DATED th.:.s , 1978. 
PA:'l'RI C..L\ P . DA. VIES 
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_ROBERT E. SMITH' 
l!D K. WA..'ill 
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.1AMRS M. mtvn.s 
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County oi Bl.aine 
On L'1is of March, 1978, be::ore me, 
~otary Public in and for said State, personally a9~eared 
,J..\.ME.S M. D1'.VIES, P:AT1UCL~ .H. DAVIES, ROBERT L SM.JTIL JU.:,; 
SMITE, DAVI.D !L WA.RD, KP.REH WARD, ?HILIP G. OTTLEY, GLENN;,, E. 
OTTLEY, GORDON ROSENBERG and A. T. GRAY, JR., by THO!'L.'LS 3. 
CAMPION, k.nown to me to te the perso~s 
whos~ names a•· 0 S'tlbscribed to the . ..,i thin i~st:r:--,.r.'T!ent, a;ic 
acknowlecged to me that executetl the same. 
IN WlTNESS wnEREOF, ~ have hereuntc se::: ,_ . .,, rE, . .c:::: 
and aff.ixed my of.£icial s.eal, the cay a:1.c year i:i ~ru .. s 
i:::ertificate first above w:ritter:.. 
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Nota.ry Public for Idaho -:;:....._ __ 
Residing a,t: Ketc:hum, Id-:iho · 
My Commission expi_:::-es: ;:.,ife:::ir.;);e 
~ 
.. 
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IN THE DISTRICT COURT OF THE tIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND fOR THE COUNTY OF BLAINE 
THOMAS WEISEL, a married man 
dealing in his sole and separate 
property, 
l?laintiff, 
ITS. Case No . CV-09-124 
BEAVER SPRINGS OWN8RS ASSOCIATION, ) 
INC., an Idaho corporation, 
Defendant. 
) ' 
.• 
DEPOSITION_ OF JEAN SMITH 
SEPTEMBE~ 22, · 2-009 ' 
REPORTED BY: 
CATH8RINE PAVKOV, CSR NO. 658 
Notary Public 
Court 
Reporting 
Service_, Inc. 
SOUTHERN 
1-800-234--9611 
• BOISE ID 
208-345-9611 
• POCATELLO, ID 
208-233-081 6 
208-578-1049 
NORTHERN 
1-800-879-1700 
• COEUR D'ALENE, ID 
208· 765- 1 700 
• SPOKANE WA 
509-455-4515 . 
C • HAILEY, ID cXHlBIT ./ 
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IN TKE DISTRICT COU RT or T"E FifTH JUDICikl. DISTRICT 
Of THE STATE OF IDAHO, I~ AfJO FOR T"E COUNTY OF 81.AINE 
THOMAS WEISEL, o ~a r~ieo man 
dealing in h i s s ol e a ~j separate 
propeny , 
Phinr.i!L 
vs . I Case NO . CV-09-124 
BEA\l'l:R SPRINGS OWHCR.S ASSOCJ.<.TID~ . 
INC . , an Idaho corpora"ion, 
Defendan. . 
DEPOSITlOl'i or JD.N $1-(:71! 
SEPTEMBER 22 , 200 5 
REPORTED B~; 
CATHERINE PAVXOV, CSR NO. 6S8 
Notaq• Public 
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THE DEPOSITION OF JEAN SMITH was taken 
on behalf of the Plaintiff at the law offices of 
Haemmerle & Haemmerle, PLLC., 400 South Main Street, 
Suite 102, Hailey, Idaho, commencing at 1 :26 p.m., 
on September 22, 2009, before Catherine Pavkov, 
Cenified Shorthand Reporter and Notary Public 
within and for the State of [daho, in the above-
entitled matter. 
APPEARANCES : 
For the Plaintiff: Haemmerle & Haemrnerle, PLLC 
BY : FRJTZ X. HAEtvnvffiRLE 
400 S. Main St., Ste. 102 
P.O. Box 1800 
Hailey, Idaho 833 33-1800 
For the Defendant: Lawson & Laski, PLLC 
BY: ERJN F. CLARK 
675 Sun Valley Road, Ste. A 
P.O. Box 3310 
Ketchum, Idaho 83340-331 O 
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Plan submitted by Thom Weisel in 
1983 Re: Beaver Sprlilgs Owners Assn 
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Page 4 
2 first duly sworn to tell the truth relating to said 
3 cause, testified as follows : 
4 
5 EXAMINATION 
6 QUESTIONS BY MR. HAEMMERLE: 
7 Q. Please state your full name, 
8 spelling your last name, for the record. 
9 A. Jean Smith, S-m-i-t-h. 
10 Q. Jean, do you mind if I call you Jean 
11 for the pWl)OSe of this deposition? 
12 A. No, huh-uh. 
13 Q. Jean, the purpose of a deposition is 
14 just to get facts out about this case. You have 
15 to answer audibly with a ''yes" or "no" or some 
16 answer. The record can't pick up nods or 
17 "uh-huhs." 
18 A. Uh-huh. 
19 Q. Do you understand that? 
20 A. Yes. 
21 Q. If I ask a question you don't 
1
22 understand, and l'm sure I will,just tell me you 
23 don't understand the question, and I'll rephrase 
124 it to the best of my abihty. Okay? 
25 A. Uh-huh . Yes. 
M & M COURTREPORTfNG SERVICE. rNC. (208) 345-8800 (r- . . , 
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1 committee, or the landscape committee. And I 
2 believe I still am. 
3 Q. Okay. I believe one of the 
4 documents you signed, and you'll see later today 
5 you signed it as president of Beaver Springs 
6 Homeowners Association? 
7 A. I don't remember, sorry. 
8 Q. Okay. Do you know how long you were 
9 on the design review committee? 
10 A. I don't. I don't remember how many 
11 years we were 011 in those days, how many years I 
12 was on. 
13 Q. Other than design review and the 
14 garden committee, can you remember any other 
15 offices you held? 
16 A. No. 
17 Q. You were on the design review 
18 committee 011 or about September 1983 when Mr. Weisel 
19 submitted his application? 
20 A. Yes. 
21 Q. Was there anyone else that served on 
22 the design review committee with you at that time? 
23 A. I think there were. But I am not 
24 absolutely sure. And it could have been Mr. Ward 
25 
Page 14 
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1 the rest of these people were in on the 
2 development. 
3 Q. Okay. Would you say that was on an 
4 equal basis, to the best of your knowledge? 
5 A. Yes. 
6 Q. At the time the subdivision was 
7 formed, were there any discussions about a vision 
8 for what this subdivision, you wanted this 
9 subdivision to be? 
10 A. No. 
11 Q. How you wanted it to be developed? 
12 A. Well, we -- the owners, the people 
13 that bought the property, had good fairly decent-
14 sized properties, three acre or a little bit more, 
15 and we thought that was a nice size to be more 
16 rural. And I think that's kind of it. We wanted 
17 it to be not jam-packed with houses. We didn't 
18 want the properties to be small. As I recall, 
19 before we bought it, I do believe that property 
20 was proposed to have been platted, possibly, for 
21 130 houses. We didn't want that. 
22 Q. So I take it you didn't want 130 
23 houses? 
24 A. No. 
Page 16 
1 Q. Might it also have been Phil Ottley? 1 original declarations, that talk about number of 
2 A. Possibly, yes. 2 structures, size of -- well, it doesn't talk about 
3 Q. Other than Mr. Ottley, Mr. -- would 3 size of structures. 
4 itbe Dave Ward? 4 A. No. 
5 A. Yes. 5 Q. Was there any discussion when Beaver 
6 Q. And James Davies? 6 Springs was originally formed about what size of 
7 A. Yes. 7 structures you desire? 
8 Q. Other than those people, do you 8 A. Not that I recall. The size, no. I 
9 recall anyone else that might have been on the 9 do not recall that. 
10 design review committee? 10 Q. Now, I'll represent to you that the 
11 A. No. 11 declaration on particularly Page 3, Paragraph 13, 
12 Q. Do you recall how you were selected 12 allowed for four detached outbuildings. 
13 to be on the design review committee? 13 A. Uh-huh. 
14 A. Well, in those days, all those 14 Q. Was there anywhere in these 
15 committees were very small. And we didn't really 15 declarations or did you envision any size 
16 have a lot to do. So I don't remember how I was 16 restrictions on these detached outbuildings? 
17 selected. Except that Bob, you know, was the 17 A. No. We did not -- well, I have to 
18 original developer, or founder of the property, 18 tell you that when we built and when the original 
19 and I do believe that I would have liked to be 19 owners were in there, we were thinking chicken 
20 there to help or do some design review. 20 coops, small horse barn possibly, maybe one other 
21 Q. Going backwards from what you just 21 tool shed, and that would be it. And that was in 
22 said. Do you believe that your husband Bob Smith 22 '83. Those were our thoughts as far as 
23 was, would you say, the primary principal 23 outbuildings. And possibly a guest house. But I 
24 developer of the Beaver Springs Subdivision? 24 recall that that's what -- and that's what the 
25 A. No. He found the property. And all 25 Davies had, as far as their outbuildings. 
(208) 345-9611 M & M COURT REPORTING SERVICE, INC. (208) 345-8800 (fax) 
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1 Q. The declaration contained in Exhibit 1 
2 doesn't appear to specify the types of these 
3 outbuildings. Do you recall anywhere specifying 
4 the types of outbuildings? 
5 A. No. No. 
6 Q. And again, there's nothing in the 
7 declaration that limits the size of these 
8 outbuildings; is that correct? 
9 A. That's correct, yes. 
10 Q. Now, in 1983 , on or about 1983, you 
II testified you were on the design review committee. 
12 Was there anything other than the original 
13 declarations that guided your design review? 
14 A. You mean as far - that was written 
15 down? 
16 Q. Correct. Did you have a design 
17 review manual of any kind? 
18 A. I don't remember. 
19 Q. I just need to know what you mean by 
20 that . When you say you don't remember, you have 
21 no memory of it --
22 A. No, there wasn't any. There was 
23 none. 
24 Q. There was no design review manual? 
Page 18 
l Q. So the only thing that would have 
2 guided your design review process would have been 
3 the original CC&Rs in 1983? 
4 A. Yes. You know, J really have to say 
5 that I do not really -- [ don't remember whether 
6 there was a design manual or not. So I hate to 
7 say that there wasn't one. 
Q. It's your answer, Jean. 8 
9 A. As far as l know, there wasn't one. 
10 I haven't -- so I don't know how I can --
11 MS. CLARK: I think you've said that 
·:IQ you're not sure. 
13 THE WITNESS: Yeah, I'm not sure. I 
don't know. I don't remember. 
Q. (BY MR. HAEMNffiRLE) Okay. During 
_your time on design review, if an application 
otherwise satisfied the criteria of review under 
16 · ihe original CC&Rs, did the design review 
9 · .~ommittee believe it was authorized to require an 
~ ,-applicant to surrender development rights as a 
:21 · condition of approval? 
MS. CLARK: Objection. Vague. 
~iguous. And not complete. 
· · '.-9.. (BY MR. HAEMMERLE) Did you 
d~tstand my question? 
1 
2 
3 
4 
5 
6 
7 
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A. No, you have -- you're going to have 
to repeat it, please. 
Q. Applications were submitted to you, 
correct? 
A. Yes. 
Q. And you reviewed those applications 
to see that they were consistent with the 
declarations of the Beaver Springs Homeowners 
Association, correct? 
A. Yes. 
Q. If those applications satisfied the 
criteria under Exhibit 1, which were the original 
declarations, did the design review committee 
believe it was authorized to require the applicant 
to surrender development rights as a condition of 
approval? 
MS. CLARK: Same objections. 
THE WITNESS: I don't know. I don't 
remember. I -- no. Did we require the person who 
had submitted their plans to us to surrender any 
other development that they might be doing? 
Q. (BY MR. HAEMlvfERLE) I'll --
A. Or going to do in the future? 
Q. I'll narrow it to Thom Weisel's case 
Page 20 
1 two lots, Lots 13 and 14. Do you have an 
2 awareness of that? 
3 A. Yes. 
4 Q. He came in with a plan for Lot 14, 
5 correct? 
6 A. Yes. 
7 Q. Now, as a condition of accepting 
8 that development plan, the design review required 
9 him to sacrifice development on Lot 13, correct? 
10 A. J don't think we -- you mean that we 
11 were the only ones -- well, yes, he -- yes, we --
12 he did not -- he was not allowed to develop 
13 anything on Lot 13. 
14 Q. Okay. Now, going back lo my 
15 original hypothetical. If a person's application 
16 satisfied everything in the Cc&Rs, there was no 
17 violation of any single requirement of the CC&Rs, 
18 do you believe that the design review committee 
19 could require that kind of applicant to surrender 
20 development rights as a condition of approval? 
21 A . No. 
22 Q. Let's see, Exhibit 3. Jean, I'm 
1
23 showing you what's been marked as Exhibit 3. f'll 
24 represent to you that that is a cover letter from 
25 Jim McLaughlin regarding Mr. Weisel's development 
~'34S-96J I M & M COURT REPORTfNG SERVICE, INC. (208) 345-8800 (fax) 
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1 application that he submitted on or about 1 Does that refresh your recollection about what 
2 September 1, 1983. Do you see that? 2 your job was back then? 
3 A. Yes. 3 A. Yes. 
4 Q. Do you recall the specifics of what 4 Q. As you sit here today, Jean, do 
5 the design review committee did to act on this 5 you have any independent recollection of what 
6 application? 6 Mr. Weisel's plan may or may not have been? 
7 A. No. I don't remember, no. 7 A. Well, I'm reading about it here. 
8 Q. Do you recall any meetings with 8 You mean as far as the horse barn, garage, 
9 Mr. Weisel regarding this application? 9 addition to the house and domestic service 
10 A. No. 10 quarters? 
11 Q. Do you recall any meetings with 11 Q. Correct. 
12 Mr. McLaughlin regarding this application? 12 A. Sounds like -- sounds right. 
13 A. No. 13 MR. HAEMMERLE: Can we have this 
14 Q. Do you recall what you would have 14 marked Exhibit 11. 
15 reviewed in the context ofthis September 1, 1983 15 (Exhibit 11 marked.) 
16 application? 16 Q. (BY MR. HAEMMERLE) Jean, I'm 
17 A. Can I read this for a minute? 17 showing you what's been marked as Exhibit 11. And 
18 Q. Absolutely. Any document I give to 18 I'll represent to you that this is part of the 
19 you, Jean, that you want to read, you tell me. 19 plan that was submitted by Thom Weisel in 1983. I 
20 A. I don't even remember what the -- I 20 believe it's the fourth page of Exhibit 11, I 
21 n1ean, it's been such a long time, I don't remember 21 believe, shows the --
22 what the remodeling plans were specifically. I 22 A. This page? 
23 don't remember specifically what they were. 23 Q. Correct. Shows the number of 
24 Q. Has anyone shown you any plans 24 structures. Do you see that? 
5 
Page 22 Page 24 
1 submitted September 1? 1 Q. Does that at all refresh your 
2 A. No. No. 2 recollection of what the plan was? 
3 Q. So do you recall anything -- you 3 A. No. I don't recall looking at it at 
4 don't recall who you might have talked to, 4 all. I'm sure that I did. But I do not remember 
5 correct? 5 anything. 
6 A. No. 6 Q. Okay. So you don't remember seeing 
7 Q. You don't recall what documents you 7 this particular site plan? 
8 reviewed? 8 A. No. 
9 A. I do not, no. 9 Q. Do you have an independent 
10 Q. Okay. Jean, I'm showing you what's 10 recollection oflooking at any other site plans? 
11 been marked as Exhibit 4. Do you recognize that 11 A. No. 
12 document? 12 Q. You don't recall any particular 
13 A. No. I'm seeing it now. 13 discussions with Mr. Weisel; is that correct? 
14 Q. Excuse me? 14 A. No. That's correct, yes. 
15 A. I'm looking at it now. 15 Q. Jean, I'm showing you what's been 
16 Q. Okay. 16 marked as Exhibit 5. Take a look at that document 
17 A. Okay. 17 for a moment. Do you recognize that document? 
18 Q. That signature that's on Exhibit 4, 18 A. Yes. 
19 is that your signature? 19 Q. What is that document? 
20 A. Yes. 20 A. That's the agreement between the 
21 Q. Is this the letter that you wrote 21 County, Beaver Springs, and Mr. Weisel, who are 
22 approving Mr. Weisel's development application 22 the parties that listed --
23 dated on or about September 1, 1983? 23 Q. The first part of the Exhibit 5, 
24 A. Yes. 24 .lean, outlines the parties to the agreement. Do 
25 Q. That's signed by you as president. 25 you see that? 
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1·. IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
THOMAS WEISEL, a married man 
dealing in his sole and separate 
property, 
Case No. CV 09-124 
Plaintiff, 
vs. 
BEAVER SPRINGS OWNERS 
ASSOCIATION, INC., an Idaho 
corporation, 
Defendant. 
DEPOSITION OF THOMAS WEISEL 
Ketchum, Idaho 
July 6, 2009 
SUN VALLEY REPORTERS 
Certified Shorthand Reporters 
Post Office Box 1710 
Hailey, Idaho 83333 
(208) 788-3818 
realtimereporter@hotmail.com 
Reported by: 
Diane M. Shipman, RPR, CRR, CSR 
Certificate No. 473 
F EXHIBIT _ _;,__ _ 226 
Pages 
DEPOSITION THOMAS WEISEL, taken 
2 at the instance of the D endant, at the law 
3 offices of Lawson, Laski, Clark & Pogue, in the 
4 city of Ketchum, State of Idaho, on ~luly 6th, 
5 2009, at 9:30 a.m., before Diane M. Shipman, a 
6 Notary Public and Certified Shorthand Reporter in 
1 and for the State of Idaho, pursuant to notice 
8 and in accordance with the Idaho Rules of Civil 
9 Procedure. 
10 
11 THOMAS WEISEL, 
12 
13 produced as a witness at the instance of the 
14 Defendant, having been first duly sworn, 
15 testified as follows: 
16 
17 EXAMINATION 
18 
19 BY MR. LAWSON: 
20 Q. Mr. Weisel, my name is Ed Lawson, and I 
21 introduced myself to you before we went on the 
22 record. I represent the Beaver Springs Owners 
23 Association in the action which you brought 
24 against them. You are the plaintiff in the 
25 lawsuit against the Beaver Springs Owners 
Page 6 
1 Association, are you not? 
2 A. Yes. 
Page 7 
1 I'll try to rase the question, but I'm going 
2 to assum hat if you answer my question that you 
3 understood it; is that fair? 
4 A. Sure. 
5 Q. Okay. 
6 A. How long is this going to be? 
1 Q. You know, that depends, I guess, in 
8 part on how long-winded your answers are. 
9 A. Okay. I just want to get some sense 
10 for time. 
11 Q. We'll try to make it as convenient on 
12 you as we possibly can. 
13 If you need to take a break at any 
14 point in time or want to talk to your lawyer, as 
15 long as there's not a question pending, I have no 
16 problem with it. 
11 A. Okay. 
18 Q. We have coffee, water, restroom 
19 facilities, so if you do get to the point where 
20 you want to take a break, just let me know, and 
21 we'll do that. 
22 A. Okay. 
23 Q. Any reason that you can think of why we 
24 shouldn't go ahead with this deposition this 
25 morning? 
Page 8 
1 A. No. 
2 Q. Okay. Did you have an opportunity to 
3 Q. And that's an action to relieve your 3 prepare for the deposition with your lawyer, Mr. 
4 Beaver Springs lots from the burden of a 4 Haemmerle? 
5 restriction that you put on the properties in 5 A. Repeat that question. 
6 1983; is that correct? 6 Q. Did you have an opportunity to prepare 
1 A. Correct. 1 for the deposition with your lawyer, Mr. 
8 Q. And you still own both Lots 13 and 14 8 Haemmerle? 
9 in the Beaver Springs Subdivision? 9 A. I met with Mr. Haemmerle. 
10 A. Yes. 10 Q. When did you meet with him? 
11 Q. Have you ever been deposed before? 11 A. Thursday. Or Friday, I guess it was. 
12 A. Yes. 12 Q. Did you review any documents? 
13 Q. So you understand how this works, then, 13 MR. HAEMMERLE: Ed, I'm going to object 
14 I take it. 14 to any questions about any of our discussion or 
15 A. I think so. 15 what documents we may have reviewed. Some would 
16 Q. I'll be asking you questions, you'll be 16 have been work product. 
11 responding. You're under oath, expected to 11 MR. LAWSON: You can go ahead and 
18 answer truthfully. The court reporter, Diane 18 answer the question. He's just objecting. 
19 Shipman, will transcribe both my question and 19 THE WITNESS: I'll defer to him. 
20 your answer, and for that reason, it's important 20 MR. LAWSON: Are you instructing him 
21 that you wait until I finish my question before 21 not to answer the question? 
22 you begin your answer, so that she can get both 22 MR. HAEM MERLE: Thom, you can answer 
23 question and answer. 23 questions. Don't talk about what we discussed. 
24 If for some reason I ask you something 24 I gave you some documents that were produced in 
25 which you don't understand, simply tell me, and 25 discovery, so you can probably answer some of the 
SUN VALLEY REPORTERS 2 2 7 
(208) 78B-381 B 
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1 documents you review There was a memo from 
2 me, which is obviously rney/client privilege. 
3 THE WITNESS: So, I mean, I've looked 
4 at the original agreement. I've looked at the 
5 letter that Praggastis wrote. I looked at the 
6 letter that I wrote. I looked at the letter that 
1 Seiller wrote, all of those addressed to the 
a homeowners association over the last couple of 
9 years. There might have been one or two others 
10 that I'm not too familiar with. 
11 Q. BY MR. LAWSON: Okay. In the course of 
12 this lawsuit or prior to it, did you ever prepare 
13 anything like a timeline or chronology of events 
14 of important dates? 
15 A. No, but I think I've got pretty good 
16 sense in my own mind about that, yeah. 
11 Q. And do you maintain a separate file 
18 relative to your properties in Beaver Springs 
19 Subdivision? 
20 A. I might have one at my office, but it's 
21 not very complete. 
22 Q. Okay. So other than the one at the 
23 office that you might have --
24 A. Right. 
25 Q. -- that may or may not be complete, do 
Page 10 
1 you have any other records relative to the 
2 underlying issues in this lawsuit? 
3 A. Well, I've got the minutes from when 
4 McLaughlin met with Blaine County, so I think 
5 someone has supplied me with those. 
6 Q. Okay. What about any of the drawings 
1 or plans for the different developments that 
8 you've done? 
9 A. Yeah. You know, I don't think I've got 
10 any of those. I think all those will or would 
11 exist with McLaughlin. Yeah. 
12 Q. So, for example, a site plan --
13 A. Yeah. 
14 Q. - of the property as proposed in 1983, 
15 if that still exists, McLaughlin would have it? 
16 
17 
18 
19 
20 
A. Yeah. That's right. 
Q. Where do you currently reside? 
A. San Francisco. 
Q. And are you married or single? 
A. I'm married. 
21 Q. Now, you indicated you had had 
22 experience testifying at a deposition. Any 
23 experience testifying in a court proceeding or 
24 administrative proceeding? 
• 25 I A. No. 
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1 Q. (t:~;'.lld you tell me in general terms, Mr. 
2 Weise\, what is your education is. 
3 A. Sure. I graduated from high school, 
4 Nicolet High, in '59; graduated from Stanford 
5 University in '63; graduated from Harvard 
6 Business School in '66. 
1 Q. What was your graduate major at 
a Stanford? 
9 A. Graduated cum \aude, with honors in 
10 economics and a minor in political science. 
11 
12 
Q. And did you get a degree at Harvard? 
A. Yeah, MBA. 
13 Q. And then if you would be kind enough to 
14 just outline for me your work or business 
15 experience since 1966. 
16 A. Okay. My first job out of graduate 
11 school was to work in the strategic planning 
1a department of Food Machinery and Chemical Company 
19 in San Jose. I did that for roughly a year. 
20 And then I helped start an investment 
21 banking firm called William Hutchinson in the 
22 fall of '67. I spent four years there, became 
23 the second largest shareholder. 
24 And in '71, I started a firm called 
25 Robertson, Coleman, Siebel and Weisel, which is 
Page 12 
1 an investment bank in San Francisco. It changed 
2 its name to Montgomery Securities in 1978, and I 
3 sold that firm in 1997 to Bank of America and 
4 established Thomas Weisel Partners shortly 
5 thereafter, a year after that, in the fall of 
6 '98. And that's - I'm currently chairman and 
1 CEO of Thomas Weisel Partners. 
a Q. And that's an investment banking firm, 
9 as well? 
10 A. Investment banking firm, right. 
11 Q. And investment banking ·firms provide 
12 capital for businesses, as well as --
13 A. We're in three businesses. One is 
14 institutional brokerage. We supply research 
15 trading and sales to the largest institutions 
16 around the world. 
17 Second, investment banking; take 
1a companies public, raise capital for them, and 
19 merge. So we do a lot of M&A work. About half 
20 of our investment banking business is mergers and 
21 acquisitions. 
22 We're aimed at five growth areas in the 
23 U.S. economy: Tech, health care, consumer, 
• 24 energy, and mining and minerals. We're a global 
• 25 firm, offices in London, Zurich, Toronto, 
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1 Calgary, as well as S ·ancisco, New York, and 1 I don't r ect him being involved in anything 
2 Boston. Those are the incipal offices. 2 else but at. 
3 And then the third is asset management. 3 Q. To the extent that was involved with 
4 Done about $8 billion of high net worth 4 the permitting, then he was involved with the 
5 individual money and about a billion-and-a-half 5 permitting. 
6 institutional money. 6 A. I don't know. I don't think so. 
1 Q. How many employees? 1 Q. Now, in the course of your education 
8 A. Got about 500 right now. 8 getting an MBA or the degrees from Stanford in 
s Q. In all the offices? s economics and political science, is it true that 
10 A. Yeah, total. 10 you would have taken courses in business law? 
11 Q. In your endeavor to develop the Beaver 11 A. No. 
12 Springs property, you had an architect by the 12 Q. You never took a course in business 
13 name of Jim McLaughlin; correct? 13 law? 
14 A. What do you mean "develop"? 14 A. In business? 
15 Q. Build, construct homes, outbuildings. 15 Q. Business law. 
16 A. Right. Yes, I did. 16 A. I took a constitutional law course at 
11 Q. Was your relationship with Jim 11 Stanford, and, no, I don't recall any law courses 
18 McLaughlin one where you turned over to him all 1s at the Harvard Business School. 
· 19 of the decision-making that was involved in the 19 Q. And then throughout your experience in 
20 process? 20 investment banking, you would have had numerous 
21 A. I don't know what you mean. • 21 occasions to deal with lawyers and contracts and 
22 Q. Well, -- 22 negotiations of contracts and memorializations of 
23 A. Decision-making with regard to what? 23 agreements; correct? 
24 Q. How to develop the property, where to 24 A. I think that's too broad a 
25 locate buildings, what permits to obtain, how to • 25 generalization. I mean, I rely on people who are 
Page 14 Page 16 
1 obtain permits. 1 expert in certain areas. So I'm not a very 
2 A. I'd say that most of that I did not 2 detailed person and rely on the advice of others. 
3 delegate to him. I mean, I was very interested 3 Q. So would it be fair to say, Mr. Weisel, 
4 in location of the building, what the building 4 that you make the deal and let others document it 
s was going to look like; first, the three 5 or memorialize it? 
6 outbuildings, and then now the current, you know, 6 A. Yeah, right. I'm not big into reading 
1 main home there. 1 contracts. 
s I mean, permitting, sure, in terms of a Q. But you understand that contracts are 
s building permits, but a lot of the major s made as a result of the deals that you create. 
10 decisions Jim had frankly nothing to do with. 10 A. Correct. 
11 Q. Okay. Did you have any other 11 Q. And do you understand that the contract 
12 consultants work with you and/or Jim McLaughlin? 12 memorializes the promises that each of the 
13 A. Not in the ·sos. 13 parties to the deal make to one another? 
14 Q. Subsequent? 14 MR. HAEM MERLE: Go ahead and answer if 
15 A. Yeah, subsequently, yeah, in the '90s. 15 you can. 
16 Q. We've seen some correspondence from an 16 THE WITNESS: I don't know how to 
11 attorney here in town by the name of Roger Crist. 11 answer that question. 
1s A. Right. 18 Q. BY MR. LAWSON: Well, isn't that the 
19 Q. Was he your lawyer? 1s purpose? 
20 A. He was my lawyer, right. 20 A. Well, circumstances are always 
21 Q. And so he participated in the . 21 different. 
22 permitting process for the development? 22 Q. Sure, but if you make a deal and 
23 A. No, I don't think so. I think all he 23 someone else documents the deal, then the 
24 did was try to memorialize the agreement that I 24 document reflects the promise that you made, as 
25 made with Beaver Springs Association, period, and 25 well as the promise that whoever --
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1 A. To its best ' , right, whereas in 
2 this case, for instance, don't think it does 
3 correctly reflect. 
4 Q. Okay. Well, we'll get to that. 
5 A. Okay. 
6 Q. But, generally speaking, do you think 
1 that when you make a promise that somebody ought 
8 to be able to rely on it? 
9 A. Yes, of course. 
10 Q. And, likewise, if somebody makes a 
11 promise to you, you feel like you should be 
12 allowed to rely on that promise; is that right? 
13 A. Sure. 
14 Q. Okay. And in this case, you're seeking 
15 relief from a promise that you made to the 
16 Beavers Springs homeowners association; is that 
11 correct? 
18 A. Correct. 
19 Q. And you're doing that because you 
20 believe that both parties made a mistake; right? 
21 A. Correct. 
22 Q. And you're doing it because you didn't 
23 think there was any consideration for the promise 
24 that you made to the Beaver Springs homeowners 
25 association; is that correct? 
Page 18 
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1 Q d that would be up to you to decide; 
2 is that c ect? 
3 A. No, I don't think it's up to me. I'm 
4 more than willing to have a third party, 
5 objective third party take a look at the facts. 
6 Q. Was there a book written about you that 
1 you participated in entitled Capital Instincts? 
8 Are you familiar with that? 
9 A. Yes. 
10 Q. And there's a portion of that where you 
11 offered some thoughts for the entrepreneur. Do 
12 you remember those thoughts? 
13 A. More or less. 
14 Q. Would you say that those thoughts that 
15 you offered to guide entrepreneurs would have 
16 application outside of the entrepreneurial 
11 business? 
18 MR. HAEMMERLE: I'm going to object to 
19 the form of the question. You haven't presented 
20 the witness with what comments were in the book. 
21 And I'm also going to object to whatever 
22 relevance this may have to this particular case. 
23 I think we're getting very far afield. If you 
24 have questions on the facts of this case, I would 
25 suggest that you get at them. 
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1 A. That's correct. 1 MR. LAWSON: You can go ahead and 
2 Q. And you're doing that because you think 2 answer. 
3 that there were changes in circumstances that 3 THE WITNESS: I totally agree with him. 
4 have made the purpose of the agreement that you 4 What's the relevance here? 
5 made with the Beaver Springs homeowners 5 MR. LAWSON: Would you repeat the 
6 association obsolete; is that also true? 6 question, please. 
1 A. I think that's a misstatement. 1 (Question read.) 
8 Q. Where did I misstate? 8 MR. HAEMMERLE: I'm going to object to 
9 A. That I think circumstances have 9 the form of the question again, and unless you 
10 changed, period. 10 present this witness with particular statements, 
11 Q. So if circumstances change in a 11 I'm going to instruct my witness, or my client, 
12 relationship created by a contractual obligation 12 not to respond. 
13 or exchange, do you think that that is 13 MR. LAWSON: This is just foundation 
14 justification for relieving you of your promise 14 questions. We'll get to that. 
15 to perform? 15 MR. HAEIVIMERLE: Are there any specific 
16 A. I think it depends on the facts. 15 questions in the book you want to present IVlr. 
11 Q. So whether your promise is something 11 Weisel with so he can respond? 
18 that somebody can rely upon will depend upon the 18 MR. LAWSON: Yes. We'll get to that I 
19 facts; is that what you're saying, sir? 19 said. 
20 A. Yeah. 20 THE WITNESS: Well, let's get to it. 
21 Q. And if the facts change and then the 21 MR. LAWSON: After you answer my 
22 deal becomes one that wasn't good for you, then 22 question, then we'll go to the next question and 
23 you feel like you can be relieved of your promise 23 then we'll get to it. 
24 to perform? 24 THE WITNESS: I'm not sure there's any 
25 A. Under certain circumstances, yes. 25 relevance outside of entrepreneurialship. That 
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1 was the point that I w dressing. 1 about s~rg the standard for your organization, 
2 MR. HAEMM E: He's not going to 2 and it indobes a reference that you need to 
3 answer that question. If you want to move to the 3 "earn the trust and respect of your employees 
4 next question, go ahead. 4 through your actions, not your words. Set the 
5 MR. LAWSON: Well, I mean, you 5 bar high, and you'll build great teams." 
6 understand what happens if he refuses to answer a 6 Is it accurate to say that that's an 
1 question. 1 important value, in your mind, for somebody in 
8 MR. HAEMMERLE: I do. 8 the entrepreneurial business? 
9 MR. LAWSON: We can come back here and 9 A. Yes. 
10 do this all over again after I go to the judge 
11 and have the judge order you to answer the 
12 question. I'm just trying to minimize the 
13 inconvenience on you by giving you a full 
14 opportunity to answer my question. 
10 Q. And would you also say that it's 
11 important outside of entrepreneurial business? 
12 A. I was addressing life as an 
13 entrepreneur here. 
14 Q. But do you believe that the values that 
15 THE WITNESS: I just answered it. 
16 Q. BY MR. LAWSON: Okay. My next question 
15 you've expressed in paragraph three on page 101 
16 have application to life outside of 
11 would be, then, do you think that those thoughts 
18 for the entrepreneur would have any application 
19 to your personal business affairs? 
20 A. No. 
21 Q. So where you talk about needing to 
22 trust and respect employees or be straight with 
23 people, you don't think that has any application 
24 outside of entrepreneurial business? 
25 A. It might or might not, but that's not 
Page 22 
1 the point that I was addressing in the book. 
2 Q. Well, let's see if we can get to the 
3 particulars. 
4 (Deposition Exhibit 1 marked for 
5 identification.) 
6 THE WITNESS: Tr1is is total bullshit. 
1 MR. HAEMMERLE: Let me talk to you 
8 outside. 
9 (Pause in the proceedings.) 
10 Q. BY MR. LAWSON: Are you ready to begin, 
11 Mr. Weisel? 
12 A. Yes. 
13 Q. We had Exhibit 1 marked and handed to 
14 you. That's the cover page, as well as excerpts 
15 from the book Capital Instincts by Richard Brandt 
16 with contributions from you. 
17 The excerpts are at pages 100, 101, 
18 102. Do you recognize the excerpts? 
19 A. Yes, I do. 
20 Q. And these are the thoughts that you 
21 contributed to Mr. Brandt's books about 
22 entrepreneurs? 
23 A. Yes. 
24 Q. Let me direct your attention, on page 
25 101 there's a paragraph number three talking 
11 entrepreneurial business? 
18 MR. HAEMMERLE: Counsel I believe Mr. 
19 Weisel's answered your question. I would object 
20 as being asked and answered. 
21 MR. LAWSON: That was a different 
22 question. You need to listen carefully before 
23 you object to my questions. 
24 MR. HAEMMERLE: I think he answered the 
25 question. 
Page 24 
1 THE WITNESS: It might or might not 
2 apply to life outside business. 
3 Q. BY MR. LAWSON: Would you say the same 
4 with respect to each of the values --
5 A. Yeah. Yeah, I would say the same 
6 thing. 
1 Q. -- or characteristics listed there? 
8 A. Yeah, sure. 
9 Q. So number nine, "Be straight with 
10 people," is that an important value or 
11 characteristic applying to both entrepreneurial 
12 businesses, as well as outside of the scope of 
13 entrepreneurial business? 
14 A. Again, I'm not going to speculate on 
15 how this might apply outside of entrepreneurship. 
16 Q. Well, in your personal life, do you 
17 think that it's important to be straight with 
18 people, Mr. Weisel? 
19 A. Yes. 
20 Q. People want to know the truth; right? 
21 A. Usually. 
22 Q. You say in paragraph five that you 
23 think people ought to take responsibility for 
24 their actions. Do you think that that's an 
25 important value or characteristic to guide you in 
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1 your life? 
2 A. Yes, I do. 
3 Q. So I would assume that.. 
4 In fact, I know that you are extremely 
5 successful in your business, and you must have, 
6 therefore, made many a good deal in the course of 
1 the years in which you've been involved in 
a investment banking. Is it fair to say that some 
9 deals you've made haven't been as good as others? 
10 A. Yes. 
11 Q. Do you think that it's important to 
1
12 take responsibility for the deals that aren't as 
: 13 good as the ones that were? 
14 A. Yes. 
15 Q. So in the case of your lawsuit against 
15 the Beaver Springs homeowners association, even 
11 though over the course of time the deal that you 
18 made may not have turned out the way you wanted 
19 it to, do you feel that you should still abide by 
20 the promises that you made? 
21 A. We've already gone over that. You've 
22 asked me those questions at the beginning of this 
23 deposition, and I've answered them. 
24 Q. Well, I didn't ask you exactly the same 
25 question, so if you'd be kind enough to answer, I 
Page 26 
1 would appreciate it. 
2 A. Okay. Repeat the question. 
3 MR. HAEMMERLE: I object to the form of 
4 the question. I think it misstates what Mr. 
5 Weisel's cause of action is all about. 
6 You can answer the question, if you 
1 know, Thom. 
s THE WITNESS: I think your question 
9 does not speak to the complete facts that 
10 surround the original agreement and the 
11 circumstances today. 
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1 Q. do you have any licenses other than 
2 a driver's ense? 
3 A. Every member of the securities industry 
4 has to be approved, yes. 
5 Q. So what licenses do you have? 
6 A. I don't know. I'd have to -- I mean, 
1 everybody has to take a Series 7, what they call 
8 a Series 7 in the securities industry, and it has 
9 to be current. 
10 Q. Have you ever been sanctioned or 
11 disciplined by any licensing authority? 
12 A. No. 
13 Q. Have you ever been involved personally 
14 in any other litigation other than this lawsuit? 
15 A. I don't know. I'd have to think about 
16 that. I don't think so, but I can't recall that 
17 I have, but I'd have to think about it. 
18 Q. Have you ever been charged with or 
19 convicted of a crime? 
20 A. No. 
21 Q. Have you ever been involved in the 
22 ownership of other real property other than the 
23 Beaver Springs property? 
24 A. Yes. 
25 Q. And on any of those properties have you 
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1 ever built improvements? 
2 A. Yes. 
3 Q. And were any of those improvements 
4 single-family residences? 
5 A. Yes. 
6 Q. And did those improvement projects 
1 require that you get permits? 
8 A. Yes. 
9 Q. How many other types of projects like 
10 you just described have you been involved in? 
11 A. Two. 
12 Q. BY MR. LAWSON: So your answer would be 12 Q. Where were those? 
13 no, you don't think you should be held to the 
14 promises? 
15 A. Right. 
15 Q. Are you a member of any professional or 
11 trade association, Mr. Weisel? 
18 
19 
20 
A. Such as? 
Q. NASO. 
A. Our firm is a member of NASO. 
21 Q. Are you a member of any associations 
22 like that? 
23 
24 
25 
A. My firm is. 
Q. Individually I mean. 
A. No, not personally, no. 
13 A. California, Ross, California, and Maui, 
14 Hawaii. 
15 Q. Describe the Ross, California project 
15 for me, please. 
17 A. Just a single-family residence in Ross, 
18 California. 
19 Q. Did you buy an unimproved piece of 
20 property and build a home on it? 
21 A. I bought an existing home but have made 
22 improvements at that property as is required, 
23 town approval. 
24 Q. Was there more required of the City of 
i 25 Ross, California than just getting a building 
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1 accessed off of Adam' Lane? 
2 A. Correct. 
3 Q. And Highway 93 is shown on this map as 
4 to the east of the property and then open space 
s is to the west. 
6 A. Correct 
1 Q. And the properties have building 
a envelopes; is that right? 
9 A. Yes. 
1 o Q. And was the house on Lot 14 located 
11 within the building envelope? 
12 A. I believe so. 
13 Q. And were the outbuildings that you were 
14 intending to build going to be located on Lot 14 
1s or Lot 13? 
16 A. Lot 14. 
17 Q. And were they all to be located within 
18 the building envelope? 
19 A. No. I don't think there was a 
20 requirement for that. 
21 Q. When did you first engage Jim 
22 McLaughlin to assist you with your project? 
23 A. Well, he was involved for one or two 
24 renovations. I'm trying to think when those 
2s occurred. It would have been the beginning of 
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1 evolved how you related what you wanted and 
2 how he he ped you get what you wanted? 
3 A. Well, we had a landscape architect who 
4 was important. Rod Adams. 
s Q. Ron? 
6 A. Ron Adams. And so we tried to 
1 consider, you know, both properties when we 
8 settled on the location of, you know, the three 
9 different outbuildings. 
10 Q. Okay. Can you recall what 
11 consideration was given to Lot 13 in locating 
12 outbuildings on Lot 14? 
13 A. Yeah. So my recollection was that when 
14 we submitted our plans to the Beaver Springs 
15 design review committee that the -- originally, 
16 there were three outbuildings, and on the north 
11 was -- the northeast was the servants' quarters, 
18 and that was placed essentially on the property 
19 line, as I recall it, and then to the south was 
20 going to be both the barn and behind the barn was 
21 the garage. 
22 Q. Okay. And what significance did Lot 13 
. 23 have in siting those buildings, if any? 
24 A. Not a lot. 
25 Q. Did you consider putting any of those 
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1 '83, I believe. 1 buildings on Lot 13? 
2 Q. After you bought Lot 13? 2 A. No, but the servants' quarters when we 
3 A. Correct. 3 originally - and this is my recollection. Being 
4 Q. Had you ever worked with him prior to 4 25 years ago ... 
5 this project? s Q. Sure. 
6 A. No. 6 A. The original plans had the servants' 
1 Q. Did you know Jim McLaughlin before 1 quarters on the property line, not across it, but 
8 engaging him to work on your project? a on the property line, and subsequent to going to 
9 A. No. 9 the design review, I believe we changed that so 
10 Q. Do you remember how you learned of Jim 10 that we -- if for some reason I ever wanted to 
11 McLaughlin? 11 develop that property, we'd have a setback. 
12 A. Probably talked to a number of people 12 Q. Okay. Let me show you a site plan. 
13 in Sun Valley about who they thought were some of 13 I'll represent to you this was prepared 
14 the better qualified architects in town. 14 subsequent to the 1983 development. I think 
15 Q. You have a memory of doing that? 15 there's a date on here of 2004. 
16 A. Yeah. 16 A. Okay. 
11 Q. Do you remember who you talked to? 11 Q. It shows a survey that was done, 
1a A. You mean other architects? 18 apparently at your request --
19 I'm sure I talked to people. I just 19 A. Right. 
20 did research on them and came up with his name. 20 Q. -- by Benchmark Associates in January 
21 Q. Do you remember any of the meetings 21 of 2004. 
22 that you had with him regarding the project? 22 MR. HAEMMERLE: Are you marking this as 
23 A. Vaguely. It's a long time ago. 23 an exhibit, counsel? 
24 Q. What's your recollection, Mr. Weisel, 24 MR. LAWSON: Yeah, we will. 
2s about how the scope of the project, you know, 25 THE WITNESS: Okay. Yeah. I think 
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1 originally this -- when I went to the 
2 design review, this was this lot line here. 
3 Q. BY MR. LAWSON: So the building that's 
4 shown in the northernmost portion of Lot 14, 
5 that's the guest house or servants' quarters? 
6 A. Right. 
1 Q. And your testimony is that that 
8 building was originally proposed to be --
9 A. On the lot line. 
10 Q. -- on the lot line. 
11 A. That's my recollection. 
12 Q. And then as a result of what did it get 
13 relocated? 
14 A. I was concerned about impinging upon 
15 the ability to eventually sell or build on this 
16 lot. 
17 Q. On Lot 13. 
18 A. Lot 13, correct. 
19 Q. And --
20 A. And so I was looking at the view 
21 corridors, and I think you know they were more 
22 attractive here than here for this building, but 
23 I decided to move this back. 
24 Q. Move the guest quarters to the south? 
25 A. Back, to the south. 
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1 Q. And was that decision made to relocate 
2 the guest quarters to the south before or after 
3 you had the approval from Blaine County? 
4 A. My recollection of the timing of that 
5 is not real clear when or how that happened. 
6 Q. So you don't know. 
1 A. I don't recall that, the timing. 
8 Q. Do you recall, Mr. Weisel, whether or 
9 not the decision to move the guest quarters or 
10 servants' quarters over to the south was made 
11 before or after you had the consent from the 
12 Beaver Springs homeowners association design 
13 review committee? 
14 A. That again I don't know. I just don't 
15 know. I think it was subsequent to it, but I'm 
16 not positive about that. 
11 Q. Okay. For my benefit, wou Id you be 
18 kind enough to mark the ... 
19 Well, let's mark this as an exhibit. 
20 (Deposition Exhibit 3 marked for 
21 identification.) 
22 Q. BY MR. LAWSON: The site plan or survey 
23 drawing you've been testifying to we just marked 
24 as Exhibit 3. Would you be kind enough to show 
25 me on Exhibit 3 what your best recollection is of 
1 where tr 
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est quarters and servants' building 
2 was. 
3 A. It was right on the property line. The 
4 edge of tr1is was here. 
5 Q. So the northernmost edge was within a 
6 couple of feet of the property line. 
1 A. Right, or on the property line itself. 
8 Q. Y 01J've drawn an X on Exhibit 3 --
9 A. Right. 
10 Q. - showing --
11 A. Yeah, that's what I think. 
12 Q. And then I take it that someone or 
13 maybe you knew independently that there was a 
14 setback requirement between the lots. 
15 A. Right. 
16 Q. Do you remember how you became aware of 
11 the setback? 
18 A. No, I don't. I don't remember that. 
19 Q. Do you remember a conversation with Jim 
20 McLaughlin about moving the guest quarters or 
21 servants' quarters outside of the setback area? 
22 A. Yeah, that would have been the case. 
23 Q. And do you have a memory of talking to 
24 them about that? 
25 A. You know, roughly. Yeah. 
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1 Q. Do you know or do you have a 
2 recollection, Mr. Weisel, whether that 
3 conversation included any consideration at all to 
4 putting the guest quarters on Lot 13 outside of 
5 the setback? 
6 A. No. 
1 Q. You just don't recall whether it did or 
8 not? 
9 A. I don't think it did. I think it was 
10 always on this lot, but just the question was, it 
11 was going to be on the lot line or set back. 
12 Q. Okay. So it was always going to be on 
13 Lot14. 
14 A. That's correct. Right. 
15 Q. You never intended to make any 
16 improvements on Lot 13; correct? 
11 A. No. At the time, no. 
18 Q. Why is that? 
19 A. There was no reason. These all 
20 function together. At the time, I was having my 
21 oldest boy move up and go to Community School 
22 here, and so, you know, the person that was 
23 living in here was going to kind of take care of 
24 the household here, and the proximity was 
25 important. 
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1 conditional use pe m the County before you 1 Bob and Jean and you? 
2 could have guest qua ers on your lot; is that 2 1ght. 
3 right? 3 Q. McLaughlin wasn't there? 
4 MR. HAEMMERLE: Objection. I think 4 A. I don't recall that he was there. 
5 that misstates the facts. 5 Q. Okay. Do you remember approximately 
6 THE WITNESS: I mean, I left that up to 6 when that meeting took place? 
1 McLaughlin. 1 A. I think it was in the middle of '83, 
8 Q. BY MR. LAWSON: Did he ever tell you 8 summer of '83. 
9 that you needed a conditional use permit from the 9 Q. Was that before or after the 
10 County? 10 application was made to the County for the 
11 A. I don't know. 11 permit? 
12 Q. Did he ever tell you that you needed a 12 A. I would think it would be way before. 
13 variance from the County in order to build a 13 Q. Was it still during the planning stage, 
14 guest quarters of the size you wanted? 14 Mr. Weisel? 
15 A. I don't know. 15 A. No, I think it would be pretty far down 
16 Q. And that's because you don't have a 16 the road. 
11 recollection? 11 Q. So you had drawings? 
15 A. I wasn't involved with that. I let Jim 18 A. Had drawings, yeah. 
19 handle that. 19 Q. Did you have a site plan to show? 
20 Q. Okay. So you and Jim McLaughlin, in 20 A. Sure. It would have been very similar 
21 effect, just agreed on what it is you wanted to 21 to what you had here. 
22 do, three outbuildi11gs, the size of the 22 Q. Did you have elevation drawings and 
23 buildings, the way they would look, where they 23 floor plans? 
24 would go -- 24 A. No, I don't recall that, no. 
25 A. And then I took that to design review, 25 Q. You didn't have a set of construction 
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Jean Smith. 1 drawings at that point, I assume. 
Q. You did that? 2 A. No. I don't recall that either. 
A. I did that. 3 Q. But you do recall that there was a site 
Q. And he took the proposal to the County. 4 plan. 
A. Right. 5 A. Yep. 
Q. You didn't have any involvement? 6 Q. And how long did the meeting last? Do 
A. (Witness shakes head.) 7 you have a recollection of that? 
Q. You have to answer audibly. 8 A. No. 
A. Yes, I'm sorry. That's correct. 9 Q. Do you remember the time of day that it 
Q. So any hearings that were required he 10 took place? 
attended on your behalf? 11 A. No. 
A. Correct. 12 Q. Do you remember where in their house 
Q. Did he have any involvement at all with 13 the meeting took place? 
the Beaver Springs Owners Association design 14 A. There was a large table there, wherever 
committee? 15 that is. You know, they've got a fairly small 
A. I don't recall Jim being at any of 16 house, so I can't remember if the kitchen and the 
those meetings. 17 living areas are open. I don't remember 
Q. How many meetings were there of the 18 specifically. 
design committee? 19 Q. I mean, I realize this goes back quite 
A. The meeting that I most recall was at 20 a few years. 
Bob and Jean's house. I met with both of them 21 A. Yeah. 
and tried to get them to tell me what it would 22 Q. Did you arrange the meeting? 
take to approve this. 23 A. I would have had to have. It's at my 
Q. Was anybody else at the meeting? 24 initiation. 
A. I don't think so. 25 Q. Tell me what you recall about the 
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1 exchange that took pl t that meeting. 
2 A. Well, Bob was oncerned about the 
3 number of buildings, and so that was the biggest 
4 issue that I recall, as well as the issue of, you 
5 know, how it would look. I think he was most 
6 concerned because he could see my property as he 
1 drove down the road to move into his property, 
8 because there weren't a lot of other trees or 
9 buildings at that time: 
10 Q. Do you remember what concerns Bob had 
11 about the number of buildings? 
12 A. Just the number. 
13 Q. Did he say anything about how the 
14 buildings were going to be used? 
15 A. I'm sure that was a topic of 
15 discussion. 
11 Q. So was he concerned about not only the 
18 number of buildings, but how the buildings were 
19 going to be used? 
20 A. Well, I think every homeowner was 
21 allowed two horses per lot, and so having a barn 
22 was a legitimate use, and guest quarters. I 
23 think it was really the number of buildings 
24 rather than -- as I recall it, rather than the 
25 particular use. I don't think he had a 
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1 particular objection to that. 
2 Q. Okay. And did he have any concerns 
3 about where the buildings were proposed to be 
4 constructed? 
5 A. I don't recall that he did. 
6 Q. Did you talk about Lot 13 at all that 
1 day? 
8 A. Yeah, I mean, that was the trade-off 
9 here. It was he wanted me not -- to agree not to 
10 build on Lot 13 if he agreed to these three 
11 outbuildings. 
12 Q. And what was your reaction to that? 
13 A. I'd have to think about it. 
14 Q. Okay. Did he explain why he felt it 
15 fair or appropriate to ask you not to build on 
15 Lot 13 in return for approval of the three 
11 outbuildings? 
18 A. Bob was an owner of the subdivision. 
19 He had certain views of what was appropriate and 
20 what wasn't. 
21 Q. And did he share his views --
22 A. Yeah, yeah, yeah, that's what he said. 
23 He just said, Look, you want to build three 
24 buildings, and that's what you got to give up. 
25 Q. And you told I·1im, Well, I'll think 
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1 about it. 
2 A. es. 
3 Q. And I assume you did that. 
4 A. Yes. 
5 Q. And then subsequently, did you 
6 communicate with the Smiths? 
1 A. Yeah, I did. I said, Let's go ahead. 
8 Q. So, meaning that you were willing to 
9 agree not to build on Lot 13 if he'd approve the 
10 three buildings on Lot 14. 
11 A. Rig ht. That's right. 
12 Q. And what was your own view of that 
13 restriction and the requirement that you make it? 
14 A. Well, I mean, I knew at least in the 
15 near term that that was going to be -- you know, 
16 I wasn't going to be able to build on that lot. 
11 Q. Did you think that sometime in the 
18 future you might be able to? 
19 A. Definitely. 
20 Q. What made you believe that you might in 
21 the future be able to build? 
22 A. I didn't know how enforceful the CC&Rs 
23 were going to be longer term, and the more I saw 
24 how CC&Rs were applied to other homeowners, the 
25 more conviction I got that they weren't going to 
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1 be applied. 
2 Q. That was subsequent to the 1983 
3 meeting? 
4 A. Right, yep. 
5 Q. But in 1983, when you were trying to 
6 get the approval, you didn't have that subsequent 
1 experience. 
8 A. No, that's true. But I still had the 
9 belief and the hope that, longer term, I could 
10 build on that property. 
11 Q. Okay. Because of some perceived 
12 imperfection in the CC&Rs? 
13 A. No, just I felt that way. 
14 Q. Oh, okay. You might make a new deal or 
15 get the Association to change or Smiths would 
16 move or any number of things could happen. 
11 A. Sure. 
18 Q. And that was part of your expectation 
19 or hope at the time that you got the design 
20 review committee's approval in 1983? 
21 A. I just thought I could keep my options 
22 open. That's why I moved eventually - my 
23 recollection is why I moved that guest house, the 
24 servants' quarters away from the lot line. 
25 Q. Okay. 
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1 A. Right. Yes. 
2 Q. -- that you've n it recently-
3 A. Recently. 
4 Q. - in preparation for this deposition. 
5 A. Well, even previous to that. 
6 Q. Okay. Do you recall when you first saw 
1 this? 
8 A. Maybe within the last year. 
9 Q. Okay. Did you go to the Planning and 
10 Zoning Commission office to get a copy of it or 
11 have somebody do that for you? 
12 A, Someone did. 
13 Q. So on the agenda for the September 15, 
14 1983 meeting that was going to commence at 7:30, 
15 there's an item number three, which is a hearing 
16 on a concurrent conditional use and variance 
11 application submitted by Thom and Vicki Weisel. 
18 Do you see that? 
19 A. Yes. 
20 Q. And it describes that application. 
21 And then on - within the body of the 
22 document, we have the minutes. It's not 
23 numbered, but... 
24 A. Yeah, I've got it. 
25 Q. Do you have it there? It states Ron 
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1 Adams declared a conflict of interest. 
2 A. Yeah. 
3 Q. And then it shows that Mr. McLaughlin, 
4 representing you, explained the proposal. Do you 
5 see that? 
6 A. Yes. 
1 Q. And in that first paragraph he's 
8 describing that your son is going to attend 
9 school in the area and they need somebody to look 
10 after him and the house, and then he says they, 
11 meaning the Weisels, have Beaver Springs 
12 homeowners' approval for the project. Do you see 
13 that? 
14 A. Yes. 
15 Q. And then it describes the hardship they 
16 are suffering in that it is too much for one 
11 person to maintain the whole property. Do you 
18 see that? 
19 A. Yes. 
20 Q. So was there going to be somebody to 
21 watch out after your son and also care for the 
22 property? 
23 A. Yeah. 
24 Q. So was there going to be more than one 
25 person living in the guest house? 
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1 A. sibly. 
2 Q. ay. 
3 A. I had a teacher living at that house, 
4 yeah. 
5 Q. Foryourson? 
6 A. For the son, yeah. 
1 Q. Then about halfway down that page, Karl 
8 Bick, who was on the Commission, asked why 1,570 
9 square feet, instead of the normal 900 square 
10 feet. Jim McLaughlin says in response that the 
• 11 Weisels will need a two-bedroom facility to house 
12 enough people to take care of the property. Do 
13 you see that? 
14 A. Yes. 
15 Q. And then four pages back, just above 
16 the entry of the motion for the approval having 
11 passed seven to one, there's a statement by Jim 
18 McLaughlin, who states that Lot 13 being 
19 unbuildable was one of the conditions of approval 
20 by Beaver Springs. Do you see where I'm reading? 
21 A. Yes. 
22 Q. That was a correct statement, was it 
23 not? 
24 A. Yes. 
2s Q. And did Mr. McLaughlin tell you that 
Page 80 
1 the County also granted the approval for the 
2 variance and the conditional use permit on the 
3 condition that you not develop Lot 13? 
4 A. I don't recall that. 
5 Q. Did you at any point in time become 
6 aware that that was the condition imposed by the 
1 County for the approvals? 
8 A. No. 
9 Q. You never became aware of that? 
10 A. I was not a party to that. 
11 Q. You weren't a participantin the 
12 process --
13 A. Right. 
14 Q. -- except through Mr. McLaughlin. 
15 A. Right. 
16 Q. He was your agent. 
11 A. Right. 
18 Q. And he never told you that the 
19 County--
20 A. I don't recall the conversation, if it 
21 did -
22 Q. Okay. 
23 A. -- if he told me that. All I recall is 
24 the agreement with the homeowners. 
25 Q. Let me direct your attention again back 
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1 A. I assume, si commenced 
2 construction, that we notified. 
3 {Deposition Exhibit 10 marked for 
4 identification.) 
5 Q. BY MR. LAWSON: I'm showing you Exhibit 
6 Number 10, and that's a letter addressed to you 
1 at your Ross, California address dated 
8 October 14, 1983 that states that on October 12, 
9 1983, the Board of County Commissioners reviewed 
10 the recommendation from the Planning and Zoning 
11 Commission and approved of your application 
12 subject to the same conditions that the Planning 
13 and Zoning Commission had recommended. Is that a 
14 fair characterization of the letter? 
15 A. Sure. Yes. 
16 Q. So as a result of this ... 
11 Well, let me ask you, do you remember 
18 ever getting this letter? 
19 A. No. 
20 Q. Do you remember ever a discussion with 
21 Jim McLaughlin about this letter or the content 
22 of the letter? 
23 A. No. 
24 Q. Was it your understanding that you were 
25 going to have to generate a deed restriction for 
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1 the County to review? 
2 A. I don't recall that. 
3 Q. Mr. Nigbor says in Exhibit 9 that when 
4 you have the deed restriction, send it to him for 
s approval. 
6 A. Fine. 
1 Q. I mean, I guess, do you remember how 
8 you intended to satisfy the County's condition to 
9 come up with a deed restriction for them to 
10 review and approve? 
11 A. No. 
12 Q. Is this where Mr. Crist comes into the 
13 picture? 
14 A. I doubt it. I never used him for 
15 anything but to draw up that one agreement with 
16 the homeowners. 
11 Q. Could that be what he intended to give 
18 to the County to satisfy the deed restriction 
19 requirement? 
20 MR. HAEM MERLE: I object to the word 
21 "he." Are you referring to Crist or McLaughlin? 
22 Who are you ref erring to? 
23 MR. LAWSON: Mr. Crist 
24 THE WITNESS: I doubt it. I don't 
2s remember ever having a discussion with him about 
Page 91 
1 any of 
2 Q. MR. LAWSON: So you don't remember 
3 any communications with Mr. Crist at all? 
4 A. Other than to draw up this agreement 
5 between the homeowners, period. 
6 Q. Okay. Did you talk to Mr. Crist about 
1 what the agreement should contain with the 
8 homeowners? 
9 MR. HAEMMERLE: I'd object to 
10 attorney/client privilege. 
11 MR. LAWSON: I didn't ask him what was 
12 said. I asked him if he talked about what was to 
13 be included. 
14 MR. HAEMMERLE: Okay. 
15 THE WITNESS: I'm not sure who drew it 
16 up. I assume the homeowners drew it up, but 
11 maybe Crist did. He must have talked to someone 
18 in the homeowners association to get what the 
19 understanding was. 
20 Q. BY MR. LAWSON: You're assuming that. 
21 A. I'm assuming that, right. 
22 Q. You don't know. 
23 A. I don't. 
24 Q. Because you don't have a recollection 
25 of talking to him about that, I take it. 
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1 A. I have a recollection of calling Roger 
2 Crist and asking him to draw up a document that 
3 memorialized what the agreement between myself 
4 and the homeowners were. 
5 Q. And that agreement was that in return 
6 for their approval of the three outbuildings on 
1 Lot 14, you were going to commit not to develop 
s Lot13. 
9 A. That was part of the agreement then, 
10 right. 
11 Q. And that's what you wanted Crist to 
12 generate. 
13 A. Right. 
14 Q. And he did. 
15 A. Right. 
16 Q. And you signed it. 
11 A. Yep. 
18 Q. And the homeowners association signed 
19 it; rig ht? 
20 A. I assume. 
21 Q. And do you know if Crist submitted that 
22 agreement to the County to satisfy the condition? 
23 A. I have no idea. 
24 (Deposition Exhibit 11 marked for 
25 identification.) 
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1 Q. BY MR. LAV N: We've just handed you 
2 what was marked Ex It 11, which is an 
3 October 14, 1983 letter from Roger Crist to 
4 Marideth Sandler with the Blaine County P and Z. 
5 It says, "Dear Marideth: ~lim McLaughlin asked 
6 that I foiward to you a copy of the agreement 
1 entered into between Thom Weisel and the Beaver 
8 Springs Owners Association." 
9 And then the second paragraph, it says, 
10 "As you can see from the agreement, the further 
11 development is restricted in perpetuity and is 
12 binding upon Mr. Weisel's successors and heirs." 
13 Do you see that? 
14 A. Yes. 
15 Q. And it says, "I believe the agreement 
16 will satisfy the requirements of the County in 
11 this regard," and then he copied you on the 
18 letter. 
19 A. Okay. 
20 Q. Do you remember getting this letter in 
21 October of 1983? 
22 A. No. 
23 Q. Is it not fair to say that Mr. Crist 
24 was giving the County a copy of the agreement 
25 between you and the Owners Association in order 
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1 to satisfy the condition of the County's approval 
2 of your conditional use permit and variance? 
3 A. I think it does what it says it does. 
4 Q. So you understood that the agreement 
5 was going to restrict development of Lot 13 in 
6 perpetuity and it would be binding on you, your 
1 successors and heirs. 
8 A. That's what Roger Crist says. 
s Q. Was that your understanding in October 
10 of 1983, that that was the agreement you made 
11 with the Association? 
12 A. Yes. 
13 Q. Before the document, the agreement with 
14 the Association, was delivered to the County, you 
15 had an opportunity to review, ask questions about 
16 it, change it if you wanted; is that right? 
11 A. What are you talking about? 
18 Q. I'm talking about the agreement between 
19 you and the Owners Association. 
20 A. Oh, yes. 
21 Q. Okay. 
22 (Deposition Exhibit 12 marked for 
23 identification.) 
24 Q. BY MR. LAWSON: Let me show you 
25 Exhibit 12. Do you remember receiving a draft of 
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1 the agr ent approximately September 15, 1983 
2 from Mr. rist? 
3 A. You know, I don't, but I think this 
4 correctly reflects my understanding. 
5 Q. So it was actually sent to you, 
6 apparently, the same day that the Planning and 
1 Zoning Commission was first considering the 
8 application, correct, September 15? 
9 A. I thought it was before. 
10 Q. You thought you got the agreement 
11 before the Planning and Zoning Commission 
12 meeting? 
13 A. Yeah. 
14 Q. Mr. Crist describes the agreements that 
15 he's sending to you as essentially providing that 
16 the Association approves your development plan, 
11 and, in return, you agree to comply with 
18 paragraph 17 of the subdivision declarations and 
19 not hereafter, meaning September 15, 1983, 
20 attempt to resubdivide the property. That was 
21 your understanding of the purpose of the 
22 agreement? 
23 A. That was part of the agreement. 
24 Q. That you were going to essentially 
25 agree to treat Lots 13 and 14 as a single parcel? 
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1 A. No, that's not what I said. 
2 Q. Well, it says that you were going to 
3 com ply with paragraph 17, and that was the 
4 paragraph we read earlier this morning. 
5 A. Right, which I agreed that I wouldn't 
6 build on Lot 13. 
1 Q. Right. That, in essence, the 
8 Association was going to treat the two lots as a 
9 combined parcel, remove any restriction on your 
10 ability to build in the setbacks, and that you 
11 would not further subdivide those properties. 
12 That's what paragraph 17 says. 
13 A. "Subdivide those properties." What 
14 does that mean? 
15 Q. You weren't going to treat them as two 
16 parcels, you would treat them as one. 
11 A. I agreed not to build on Lot 13. 
18 Q. Well, did you discuss with Mr. Crist 
19 how paragraph 17 of the subdivision declarations 
20 came into play? 
21 A. I don't recall that. 
22 Q. You may have, you just don't recall? 
23 A. Correct. 
24 Q. Do you recall, Mr. Weisel, whether or 
25 not there was any change made to the draft 
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ent to you at your 1 A rrect. 
Page 99 
1 agreement that Mr. 
2 insistence? 2 Q. as there anything about the agreement 
3 MR. HAEM MERLE: I'm going to object; 
4 attorney/client privilege. I think whatever 
5 drafts they discussed is privileged information. 
s MR. LAWSON: I'm just asking if there 
1 were any changes made, not what they were. 
8 THE WITNESS: I don't recall if there 
9 were. 
10 Q. BY MR. LAWSON: Have you made any 
11 effort to obtain Mr. Grist's records? 
12 A. No. 
13 Q. Do you know if Mr. Crist has any 
3 that you felt was troublesome or incorrect before 
4 you actually signed it, Mr. Weisel? 
5 A. I don't recall if I did or not. 
6 Q. But you, in fact, did sign this. 
1 A. Yes, I did. 
8 Q. Okay. And on the first page, there's a 
9 series of recitals, the "whereas" clauses. 
10 A. Um-hum. Yes. 
11 Q. The first one says that you're the 
12 owner of Lots 13 and 14. Do you see that? 
13 A. Correct. 
14 records of his involvement with you? 14 Q. And then the second "whereas'' says Lots 
15 
16 
A. I do not. I have no idea. 15 13 and 14 are coterminous and you want to combine 
(Deposition Exhibit 13 marked for 16 and develop the lots as one parcel. Did I read 
11 identification.) 11 that correctly? 
18 Q. BY MR. LAWSON: Mr. Weisel, I've handed 18 A. Yes. 
19 you... 19 Q. And that was, in fact, the case, was it 
20 Do you need to take a minute? 20 not, in 1983? 
21 THE WITNESS: Just excuse me for one 21 A. Correct. 
22 second here. I'm just running late, and I just 22 Q. And then it goes on to say that you 
23 need to... 23 want to obtain the approval of the Asspciation to 
24 (Pause in the proceedings.) 24 your proposed development and that you further 
25 Q. BY MR. LAWSON: Before the break, you 25 desire to obtain the Association's written 
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1 were handed a document that we had marked as 1 consent to combine the lots into one parcel, 
2 Exhibit 13. That's a document entitled 2 removing the setback lines along the common 
3 "Agreement." It's dated October 12, 1983. It's 3 boundary of the lines. Did I read that 
4 between you and the Beaver Springs Owners 4 correctly? 
5 Association. Do you see that? 5 A. Yes. 
s A. Yes. s Q. And was that, in fact, a true statement 
1 Q. Do you see that it has your 1 when you signed this agreement? 
s signature -- 8 A. Yes. 
9 A. Yep. 9 Q. And then it goes on in the fourth 
10 Q. -- at the end of it -- 10 "whereas" to say the association desires the 
11 A. Yes. 11 development and unification of the lots into one 
12 Q. -- and it was a notarized signature by 12 parcel to be in compliance with the declaration 
13 Laura Vaughn? 13 of restrictions of the Beaver Springs 
14 So this is the agreement that you made 14 Subdivision. Did I read that correctly? 
15 with the Beaver Springs Owners Association, Mr. 15 A. Yes. 
16 Weisel? 16 Q. And to the best of your knowledge, was 
11 A. Correct. 11 that accurate in 1983, when you signed this 
18 Q. And I trust that you had an opportunity 18 agreement? 
19 to read and make changes to this agreement before 19 A. Yes. 
20 you signed it. 20 Q. And then the next paragraph on the top 
21 A. That's a good assumption. 21 of page 2 says, in consideration of the covenants 
22 Q. And that you further had the 22 herein contained and the mutual benefits of each 
23 opportunity, whether you availed yourself of it 23 party, you and the association agree as set forth 
24 or not, to have the advice of Mr. Crist or other 24 in the numbered paragraphs; right? 
25 counsel before you signed this agreement. 25 A. Yes. 
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1 Q. So the consi tion that you got was 1 signed greement that you would be allowed 
2 the approval of your lopment plan by the 2 to, if you anted, build in the setback area 
3 Owners Association; correct? 
4 A. Correct. 
3 between -- or along the boundary between Lots 13 
4 and 14? 
s Q. You weren't required to pay them any 
6 money, and they didn't pay you any money; 
1 correct? 
8 A. I don't know if we did or not. 
9 Q. It was the benefit that you got from 
1 o having their approval that was the consideration 
11 for your promise; is that right? 
12 A. Correct. 
s A. Right, it was my understanding, but I 
6 decided to change that. 
1 Q. Okay. But you weren't required to do 
8 that. That was something you did unilaterally 
9 because you wanted to keep your options open 
10 relative to Lot 13. 
11 A. Correct. 
12 Q. And then in paragraph three the 
13 Q. So, in fact, this agreement was 
14 supported by consideration. 
15 
16 
A. Yeah. It was pretty stupid on my part. 
Q. You didn't know it at the time; right? 
A. Well, ... 
13 agreement states that the parties agree that upon 
14 execution of this agreement, Lots 13 and 14 shall 
15 be deemed one parcel and that such single parcels 
16 shall not hereafter be split and/or developed as 
17 
18 Q. I mean, you didn't have a crystal ball 
19 you could look into to know how things were going 
20 to turn out 30 or 40 years later. 
21 A. Yeah, I think this agreement in 
22 retrospect was incomplete. 
23 Q. Okay. But it was supported by the 
24 consideration, which was the Association's 
25 approval of your project. 
11 two separate parcels. Did I read that correctly? 
18 A. Yes. 
19 Q. And that was your intention in October 
20 of 1983 to combine the two parcels into one and 
21 not thereafter develop them as two separate 
22 parcels; correct? 
23 A. Yes. 
24 Q. And then we get into what's known as 
25 boilerplate, sole and only agreement, how it's 
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1 A. Yes. 1 enforced, paragraph six, covenant running with 
2 Q. And, in fact, paragraph number one, 2 the land. 
3 entitled "Development," states the association 3 It states that the parties intend that 
4 hereby approves your request to combine Lots 13 4 the covenants contained herein shall benefit the 
5 and 14 into a single parcel, and it further 5 real property affected by the terms of the 
6 approves the development of that parcel in 6 agreement, shall constitute a covenant running 
1 accordance with the plans prepared by James 1 with the land, and be binding upon you, Weisel, 
8 McLaughlin dated July 20, 1983 and revised August 8 and your successors, heirs, transferees, and 
9 18th, 1983. 9 assigns, and therefore, agree that the agreement 
10 A. Correct. 10 will be recorded in Blaine County, Idaho. Did I 
11 Q, And that was the plan for the guest 11 summarize that fairly? 
12 quarters, the garage, and the barn. 12 A. Yes, you did. 
13 A. Right. 13 Q. And was that your intention, that by 
14 Q. And then paragraph two talks about 14 executing this agreement, you were not only 
15 paragraph 17 of the declaration and the fact that 1s intending to bind yourself, but your heirs, 
1s the design committee has reviewed your plans and 16 successors, transferees, and assigns? 
11 has determined that the improvements to be 11 A. Yes. 
1s constructed in the setback lines along the common 18 Q. And that you authorize the agreement to 
19 boundary would not cause unreasonable diminution 19 be recorded against Lots 13 and 14? 
20 of the view from other lots, and, therefore, the 20 A. Yes. 
21 parties agree that the setback lines are removed 21 Q. In paragraph seven there's a covenant 
22 and are in no further force and effect. Do you 22 that the parties agree to execute such further 
23 see that? 23 documents as may be reasonably necessary to carry 
24 A. I do. 24 out and give effective terms of the agreement. 
2s Q. So was it your understanding when you 25 Do you see that? 
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1 A. Yeah. 1 little bii/7:'~-, 
l'J);,? 
2 Q. What was yo understanding of that 2 <r nere was no specific ... 
3 paragraph? 3 Let me back up. 
4 A. I have no idea. 4 You were only allowed to use either of 
5 Q. If the Owners Association had asked for 5 the lots for single-family residential purposes; 
6 an additional document or the County had asked 6 correct? 
1 for an additional document, if that were 1 A. Correct. 
8 reasonably necessary to carry out the terms of 8 Q. And that you could have one 
9 this agreement marked Exhibit 13, were you 9 single-family residence and outbuildings, four 
10 obligating yourself to sign those documents? 10 outbuildings. 
11 A. That's what this says. 11 A. Right. 
12 Q. And if you had been asked by either the 12 Q. There was no size prescribed for a 
13 County or the Owners Association to replat the 13 guest building --
14 two properties, would you have been obligated 14 A. Right. 
15 under this paragraph, as you understood it, to go 15 Q. -- by the Owners Association. 
16 ahead and execute a replat? 15 A. Right. 
11 A. I have no idea that that's what that 11 Q. The County had a 900-square-foot limit; 
18 says. 18 right? 
19 Q. Now, you testified that you felt that 19 A. Yes. 
20 this agreement was incomplete. 20 Q. So in order to get. .. 
21 A. Correct. 21 The design review committee had 
22 Q. What did it lack? 22 discretion under the CC&Rs to approve or 
23 A. The major discussion was the number of 23 disapprove of your buildings; right? 
24 buildings, and, as you can see here, this 24 A. Yes. 
25 essentially focuses on the setback and that I'm 25 Q. You got them to exercise their 
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1 invading the setback and boundaries and how that 1 discretion and approve your plans by offering to 
2 might or might not restrict views. So I don't 2 restrict further development of Lot 13; right? 
3 think this was complete, in retrospect, in terms 3 A. Yes. 
4 of the concerns that Bob and Jean Smith had, 4 Q. And you got the County to give you 
5 which were the number of buildings. 5 permission to build more than the 900-square-foot 
6 Q. By referencing the plans in paragraph 6 guest house, and have a guest house at all, by 
1 one and in paragraph two, were the number of 1 agreeing to restrict development on Lot 13. 
8 buildings -- 8 Right? 
9 A. Yeah, they were there. g A. Again, I told you that was strictly 
10 Q. -- reflected? 10 left up to McLaughlin. I wasn't involved in 
11 A. Sure. 11 that. 
12 Q. So would it be fair to say that by 12 Q. Okay. But you said that he had your 
13 referencing those plans and approving the 13 authority to make that agreement, and he did, in 
14 development of your properties as depicted in 14 fact, make that agreement. 
15 those plans and not providing any further 15 A. Yes. Yeah. 
16 approval to development that you were limited to 16 Q. And Mr. Crist documented the deal with 
11 the number of buildings shown on the plans? 11 the Owners Association and then gave that 
1a A. Wow, that's a good question, because 1s agreement to the County, telling the County that 
19 looking today at the CC&Rs back then, you were 19 we believe this fulfills the condition to 
20 allowed four outbuildings and not just three. So 20 approval. 
21 I don't think I was. I think they were 21 A. Right. 
22 unreasonable in requiring me to give up this 22 Q. So getting back to whether the 
23 piece of land just for what I was getting, which 23 agreement was complete or not, it, in fact, did, 
24 was legal under the -- those existing CC&Rs. 24 by referencing the plans, say that you could 
25 Q. Well, let's cut to the chase here a 25 build a guest house greater than 900 square feet 
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1 on Lot 14 if you agree t to treat Lot 13 as a 
2 separate lot, and that the agreement that the 
3 association wanted from you, that was the 
4 agreement the County wanted from you, and that 
5 was what you agreed to. 
6 MR. HAEMMERLE: I'm going to object to 
1 the form of the question. It has numerous 
8 questions in the question. 
9 Q. BY MR. LAWSON: Well, --
10 MR. HAEM MERLE: If you understand, 
11 answer. 
12 THE WITNESS: Yeah, no, I do, and you 
13 just asked about ten different questions there, 
14 so why don't you just go separate one and then 
15 another and another. 
15 Q. BY MR. LAWSON: I understand your time 
11 is short, so I was trying --
18 A. That's okay. I got all the time in the 
19 world. I just needed to change some plans. 
20 That's fine. 
21 Q. Okay. Good. 
22 So you were able to build a guest 
23 house, the barn, and the garage on Lot 14 and 
24 have a guest house more than 900 square feet 
25 because the agreement was made with the Owners 
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1 Association and the County to not develop Lot 13 
2 and to treat it as the same parcel. 
3 A. Let's be very, very clear. Bob and 
4 Jean Smith did not like the number of 
5 outbuildings I was building. They never, ever 
6 raised an issue about the size of those 
1 outbuildings. 
8 Q. Okay. 
9 A. So it was the number of outbuildings. 
10 And so in order to get approval for that, they 
11 asked me to give up my right to build on Lot 13, 
12 which I agreed to at the time. Period. There 
13 was never a discussion about the size of these 
14 buildings. There was a discussion about the 
15 location of the servants' quarters and being on 
16 that lot line. 
11 Q. Right. You didn't participate in any 
18 discussion about the size of the buildings with 
19 the Smiths. 
20 A. That's correct. 
21 Q. McLaughlin participated in a discussion 
22 with the County officials regarding the size of 
23 the guest quarters --
24 A. That was separate. 
25 Q. -- that you weren't aware of. 
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1 A. t's correct. 
2 Q. the was doing that as your agent. 
3 A. Definitely. But let's just stay with 
4 this agreement. We're talking about this 
5 agreement right now. 
6 Q. Right, but you agree, do you not, that 
1 this agreement was used to fulfill the condition 
8 of approval that was imposed on your development 
9 plans by the County? 
10 A. I mean, yes, that's correct. 
11 Q. Okay. So this agreement served two 
12 purposes: It memorialized the agreement that you 
13 had made with the Owners Association, and it 
14 fulfilled the County's condition of approval. 
15 MR. HAEM MERLE: Objection; form of the 
16 question. I think the document speaks for 
11 itself. 
18 MR. LAWSON: You can answer yes or no. 
19 MR. HAEMMERLE: You can answer, yeah. 
20 THE WITNESS: Ask the question one more 
21 time. 
22 Q. BY MR. LAWSON: This agreement, 
23 Exhibit 13 --
24 A. This agreement was supposed to 
25 memorialize the agreement between myself and the 
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1 homeowners, period. 
2 Q. Okay. But it was used ... 
3 Correct me if this is -- if you have a 
4 different understanding. 
5 It was used by your lawyer on your 
6 behalf to satisfy the deed restriction condition 
1 of approval from Bla'me County. 
8 A. I see that. 
s Q. Had you not relied on this agreement to 
10 satisfy that condition, you would have had to 
11 come up with some other form of deed restriction. 
12 A. I don't know that as a fact. 
13 Q. There would have had to have been some 
14 way to fulfill the condition of approval. 
15 A. Maybe, maybe not. 
16 Q. Well, what is your understanding of the 
11 condition for the deed restriction relative to 
15 Lot 13 that the County imposed, as you sit here 
19 today? What was your understanding of what they 
20 were insisting you provide them in return for 
21 their approvals? 
22 A. You know, I wasn't party to that 
23 agreement, so I have no idea. As a matter of 
24 fact, I don't think the County knows. 
25 Q. Well, I'm not going to disagree with 
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1 that. (!? 1 Leonar '~nzer? 
2 A. They've beeri'assessing me on Lot 13 as 2 A. 1 o. 
3 if that guest house was on Lot 13 for 20 years. 3 Q. Were you ever aware that Mr. Hanzer 
4 So I have no idea what the County thinks or 4 owned the property adjoining yours? 
5 assumes here. 5 A. No. 
6 Q. Okay. Well, let's move on. 6 Q. Were you ever made aware that Mr. 
1 (Deposition Exhibit 14 marked for 1 Hanzer disapproved of the design review 
0 identification.) 0 committee's approval of your barn? 
9 Q. BY MR. LAWSON: Handing you Exhibit 9 A. No, I wasn't aware of that. 
10 Number 14, it appears as if you were copied with 10 Q. You said you saw a note to Mr. Ottley. 
11 a letter dated December 21, 1983 from Mr. Crist 11 A. Yeah, I saw a letter that I think it 
12 to Jean Smith enclosing the recorded copy of the 12 says Ottley wrote. 
13 agreement, which was Exhibit 13. Do you remember 13 (Deposition Exhibit 16 marked for 
14 getting that letter? 14 identification.) 
15 A. No, but I assume I did. 15 Q. BY MR. LAWSON: I hand you Exhibit 16, 
16 Q. Did you have... 16 Mr. Weisel, and ask you to take a look at that 
11 I mean, you mentioned earlier in the 11 and tell me if that's what you're referring to. 
10 deposition that you had a file, perhaps, at your 10 A. Yes, this is it. This is the one I 
19 office that had Beaver Springs materials in it. 19 saw. 
20 A. I believe I might. 20 Q. When did you first see this? 
21 Q. Okay. 21 A. A week ago. 
22 A. I haven't looked at it, if I do. I've 22 Q. Was that provided to you by your 
23 sold my business, and everything got moved, and 23 counsel? 
24 old records are, you know, in storage. So I've 24 A. Yes. 
25 got no idea. 25 Q. So was that the first time you became 
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1 Q. Okay. So if it's not at your office, 1 aware of Mr. Hanzer's objections to the barn? 
2 is there a chance it might be in storage 2 A. Yes. 
3 somewhere? 3 Q. And was that the first time ... 
4 A. It could be storage or it could be in 4 There's attached to it a handwritten 
5 my garage. 5 note that appears to be from Jean Smith to Phil. 
6 Q. Okay. But if you got it and kept it, 6 A. I didn't see this. 
1 it would be at your office, in storage, or in the 1 Q. You didn't see that? 
0 garage. 0 A. No. 
9 A. Right. 9 Q. Let me represent to you that that's 
10 Q. Were you ever made aware that there was 10 what the document is. It's a handwritten note 
11 a neighbor of yours that objected to the 11 from Jean Smith to Phil Ottley, and Jean Smith is 
12 Association's approval of your plans? 12 describing the design review committee's approval 
13 A. No, not at the time. 13 of your plans. 
14 Q. Have you subsequently been made aware 14 A. Okay. 
15 of that? 15 Q. And it says, basically, the plans were 
16 A. I saw a question that was written to -- 16 approved contingent on the merger of the two lots 
11 I mean, a letter written to Ottley. 11 as one and the lots would be considered as one 
10 Q. By? 10 lot. And that was a correct statement; right? 
19 A. I'm not sure who wrote it. 19 A. Yes. 
20 Q. Was it from a lawyer, Jonathan Mandel? 20 Q. And then she says that the plans were 
21 (Deposition Exhibit 15 marked for 21 approved by phone. Do you remember that? 
22 identification.) 22 A. No, I don't. Changes in the plans. 
23 THE WITNESS: This is not -- I haven't 23 Q. Do you remember talking to Jean Smith 
24 seen this letter. 24 or Bob Smith about changes --
25 Q. BY MR. LAWSON: Did you ever know a 25 A. I only remember the one meeting that I 
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1 rescission or a mod if n of the 1983 
2 agreement? 
3 A. We1ve had a difficult time getting 
4 anybody to respond to anything, including you. 
5 Q. In fact, were you not told on more than 
6 one occasion that a predicate to the 
1 consideration of your request would be the 
8 resolution of third-party beneficiary claims? 
g A. That was an issue. 
10 Q. Well, didn't the association tell you 
11 in verbal form and in writing that before it 
12 would take up your request for a rescission or 
13 modification of the 1983 agreement, you, meaning 
14 Mr. Thom Weisel, needed to resolve third-party 
15 beneficiary claims that had been asserted? 
15 A. Yes. 
11 Q. And did you ever do that? 
18 A. I told them I would indemnify the 
19 association against that. 
20 Q. And did they respond to your offer? 
21 A. No. 
22 Q. You're saying there was no response? 
23 A. No. 
24 (Deposition Exhibit 20 marked for 
25 identification.) 
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1 Q. BY MR. LAWSON: I've handed you an 
2 exhibit we marked Exhibit Number 20. These are 
3 minutes of the March 27, 2004 meeting of the 
4 board of directors of the association at Bill 
5 Fruehling's house, and it appears that you were 
6 in attendance at that meeting, and during that 
7 meeting there was a discussion of your property. 
8 Do you remember that discussion, Mr. Weisel? 
9 A. Vaguely. 
10 Q. It's referred to, the discussion is 
11 memorialized in paragraph one, so I'd ask you to 
12 take a moment to read that. 
13 Does that refresh your recollection 
14 about the discussion? 
15 A. No more than what I had before. 
16 Q. What is your recollection? 
17 A. Just as it's stated here. 
18 Q. Do you remember -
19 A. The issue of votes had absolutely 
20 nothing to do with whether or not this was one or 
21 two properties. That was never, ever discussed. 
22 I was never a part of any agreement that I was 
23 going to give up two votes. 
24 Q. Okay. Was there an agreement --
25 A. As a matter of fact, if that had been 
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1 raised, 's no way I would have ever agreed 
2 to the original agreement to merge these two. 
3 Q. So the agreement making the two lots 
4 one --
5 A. Right. 
6 Q. - in your view did not include 
1 reducing the number of votes from two to one. 
8 A. That's correct. That's absolutely 
9 correct. That point was never raised, ever. 
10 Q. One way or the other. It just wasn't a 
11 topic of discussion in 1983. 
12 A. Right. That's right. 
13 Q. Okay. Now, subsequently, in 2004, you 
14 engaged counsel, John Seiller, specifically, to 
15 assist you with the effort to obtain relief from 
16 the 1983 agreement; is that right? 
11 A. Yes. 
18 Q. And Mr. Seiller communicated with the 
19 Beaver Springs Owners Association on your behalf.' 
20 A. (Witness nods head.) 
21 Q. Yes? 
22 A. Yes. 
23 Q. And Mr. Pete Smith was the president of 
24 the association in '04? 
25 A. I don't know. 
Page 144 
1 Q. You were on the board, were you not? 
2 A. I'd have to go back and look at the 
3 records. I was on the board for a while. 
4 Q. Do you remember what period of time you 
5 were on the board? 
6 A. No, I'll have to - I mean, it would be 
7 easy to go back and find that out. 
8 Q. It appears in March of 2004, you were 
9 on the board. You were at least present at the 
10 board meeting. 
11 A. Okay. 
12 Q. Does that refresh your -
13 A. Yes, sure. 
14 Q. Okay. Let me ask you to take a look at 
15 the next exhibit. 21 I think that is. 
16 (Deposition Exhibit 21 marked for 
17 identification.) 
18 Q. BY MR. LAWSON: This is a copy of a 
19 letter sent by e-mail to Pete Smith by your 
20 attorney, John Seiller, dated September 14, 2004. 
21 It appears you were copied on this agreement. 
22 A. This agreement? 
23 Q. I'm sorry, this letter. Do you 
i 24 remember getting a copy of this letter after 
I 25 Mr. Seiller sent it to Mr. Smith? 
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1 A. It's obvious. 
Page 181 
value of the 
2 property is larger. I me 
3 before. 
1oned that to you 
4 Q. And I agree with you that the value has 
5 increased. I'm just wondering why you think the 
6 increase in value should have a bearing on your 
1 request for rescinding the 1983 agreement. 
8 A. It's just so obvious. I don't know why 
9 I have to even answer the question. It's got a 
10 bearing. You know, every transaction has an 
11 economic value, so when you buy a property that's 
12 worth X, if it's worth Y, it's a change in 
13 circumstances. 
14 Q. And that's true of any deal; right? 
15 A. Yeah, of course. 
16 Q. And when you enter into most deals, you 
11 don't know what the economic consequence is going 
18 to be. That's the risk part of the deal; right? 
19 A. Possibly. 
20 Q. And in 1983, you didn't know whether 
21 the values were going to go up appreciably or 
22 not-
23 A. That's true. 
24 Q. -- when you bought the house; right? 
25 A. I assumed they were going to go, or 
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1 else I wouldn't have bought the property. I 
2 didn't buy the property to lose money. 
3 Q. Sure. And so it's because they went up 
4 as much as they did that you think you should --
5 A. That's part of it. There's a whole 
6 litany of arguments there, but that's part of it. 
1 Q. Okay. You agree that the fact that Lot 
8 13, at least from the -- that if Lot 13 was, in 
9 fact, continued to be a part of Lot 14 that it 
10 would add value to Lot 14. 
11 A. Ask that question aga·in, please. 
12 Q. Let me ask it again. That was kind of 
13 confusing. 
14 Do you believe that the fact that 
15 there's no development on Lot 13 increases the 
16 value of Lot 14? 
17 A. Yeah, but I'm not sure it's one plus 
18 one equals two. 
19 Q. Right. So it's just how the math 
20 works. 
21 A. Right. 
22 Q. You might find a buyer that wanted that 
23 amount of additional square footage without 
24 buildings on it for some reason that would pay 
25 more than --
A 
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ubtful. Doubtful you would retrieve 
2 the full v ue. 
3 Q. But as you sit here today, you don't 
4 know how to quantify the difference, I take it. 
5 A. I'm not a real estate agent. 
6 Q. So let's see if I can boil this down. 
1 The changes in circumstances have 
8 nothing to do with the number of lots, because 
9 that hasn't changed in the subdivision; right? 
10 A. (Witness nods head.) 
11 Q. The fact --
12 MR. HAEMMERLE: You have to answer yes 
13 or no. 
14 THE WITNESS: Yes. 
15 Q. BY MR. LAWSON: The fact that you were 
16 annexed into Ketchum hasn't changed the allowable 
11 density; correct? 
18 A. I don't know if it has or not. 
19 Q. Okay. That's not one of the reasons 
20 why you're citing there was a change in 
21 circumstances. 
22 A. That Ketchum annexed us? 
23 Q. And that that somehow increases the 
24 allowable density. 
25 A. Well, I'm not sure that that's a right 
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1 statement, correct statement. I think that if 
2 Ketchum and/or Blaine County allows for different 
3 size structures, then I think that anybody that's 
4 in Ketchum, including Beaver Springs' homeowners 
5 association, has got to listen to that and see 
6 how or if it applies to them. 
1 Q. Okay. I'm just trying to crystallize 
8 this, Mr. Weisel, and what I've gathered from 
9 what you've told me thus far is the changes in 
10 circumstances that you are relying upon as the 
11 basis for request for relief from the 1983 
12 agreement have to do with the increase in size of 
13 buildings and the --
14 A. Increase in the density, and the 
15 density. 
16 Q. In value --
11 A. The number of outbuildings, size of 
18 outbuildings. 
19 Q. Okay. So it's the size of the 
20 buildings, the value of the buildings, and the 
21 density of the buildings. 
22 A. Right. 
23 Q. Anything else? 
1 24 A. The value. 
25 Q. Okay. I mentioned that. Value, size, 
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1 ago. 
2 Q. Right. Okay. ean, do you believe 
3 that it's possible that she as the head of the 
4 design committee had a view of the size of 
5 buildings, like she describes in this, back in 
6 1983? 
1 A. Well, I think her husband was the 
8 developer of Beaver Springs, and I think he had a 
9 very, very strong view about everything, 
10 including what buildings looked like and the 
11 number of buildings and density, et cetera. 
12 Q. Okay. So, I mean, I don't want you to 
13 speculate on this, but was anything said in your 
14 discussions with the Smiths back in 1983 
15 consistent with what Jean Smith is describing in 
16 this note of December 21, 2005 regarding the size 
11 of buildings? 
18 A. No, I think it's -- I do not recall any 
19 discussions about size of buildings. 
20 Q. Okay. Is it possible that there was 
21 one and you simply don't recall? 
22 A. Was it possible? Sure. 
23 Q. So when you're sitting down with Bob 
24 and Jean or on the phone, however it may have 
25 taken place, they may have said something 
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1 consistent with what's in this December 21, 2005 
2 letter, such as, When we're referring to 
3 outbuildings, we're thinking about perhaps a 
4 small guest house? 
5 A. No, I don't recall that at all. 
6 Q. Okay. But they might have said that, 
1 you just don't recall; right? 
8 A. I'm not going to speculate on that. 
9 (Deposition Exhibit 30 marked for 
10 identification.) 
11 Q. BY MR. LAWSON: I just handed you 
12 Exhibit 30, which looks like a memo from Bob and 
13 Jean Smith to the board of directors of the 
14 Beaver Springs Owners Association dated December 
15 21, 2005. Do you remember seeing this? 
16 MR. HAEMMERLE: Counsel, I'm going to 
11 object to your characterization of this. It is 
18 definitely typed "Bob and Jean Smith," but it's 
19 signed only, apparently, by Bob --
20 MR. LAWSON: I agree it's signed by 
21 Bob. 
22 MR. HAEMMERLE: -- to the extent you're 
23 characterizing the document. 
24 Q. BY MR. LAWSON: Do you remember seeing 
25 this before today, Mr. Weisel? 
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1 A. ve, but last week. 
2 Q. ou have no recollection, then, I take 
3 it, of seeing it at the December 27, 2005 board 
4 meeting. 
5 A. I'm not saying it wasn't there. I 
6 don't remember. 
1 Q. Sure. What about at the December 28, 
8 2005 membership meeting? Do you remember seeing 
9 it at that meeting? 
10 A. Could have been. I'm not saying it 
11 wasn't. 
12 Q. The document at the end of the first 
13 paragraph says, "As a result of 1983 agreement, 
14 Lot 13 and 14 were one lot. He," meaning you, 
15 "agreed never to split these lots." 
16 Do you see that? 
11 A. Yep. 
18 Q. Is that an accurate statement? 
19 A. That was part of the agreement. 
20 Q. Okay. And the third paragraph, he 
21 states that "Some people think negotiating a 
22 compromise could open the door to a solution that 
23 satisfies everyone. They think the large number 
24 of oversize buildings on Lot 14 are not in line 
25 with the open, spacious feeling that was intended 
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1 for Beaver Springs. They also worry that Lot 13 
2 and/or other lots will be developed in the same 
J manner." 
4 Do you see that? 
5 A. 1 see that. 
6 Q. And then he goes on to say, "Although 
1 Lot 14 was overbuilt, this was tolerable because 
8 Lot 13 would remain open land." 
9 Was that the reason that they were 
10 willing to give --
11 A. I think it's a total misstatement of 
12 the facts. 
13 Q. Okay. 
14 A. Gross overstatement of the facts. 
15 Q. Explain what is incorrect. 
16 A. Large number of oversized buildings. 
17 There is no building that is oversized here. 
18 Size was never, ever considered. The number of 
19 buildings were, not the size of the buildings. 
20 Q. But you had a site plan with you that 
21 was referred to in soliciting the design review 
22 committee's approval. 
23 A. Right, sure. 
24 Q. From the site plan, one could discern 
25 the size of the buildings proposed, could one 
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3 (Deposition Exr1ibit 44 marked for 
4 identification.) 
5 Q. BY MR. LAWSON: You've been handed 
6 Exhibit 44, Mr. Weisel, which is a January 17, 
1 2008 letter to you 'from the board of directors 
8 regarding your letter of December 21, 2007. Do 
9 you remember getting this 'from the board? 
10 A. No, but that's all right. I don't get 
11 everything. 
12 Q. Is there not a process within your finn 
13 for getting personal letters that you receive put 
14 on your desk? 
15 A. Generally, there is, but the volume of 
15 things, I mean, I've got a family office that 
11 essentially takes care of most of these affairs 
18 for me. 
19 Q. Okay. So you don't see every bit of 
20 correspondence? 
21 A. I see about 10 percent of it. 
22 Q. So --
23 A. I'm not saying we didn't receive it. 
24 Q. But the process of it goes to your 
25 family office, I take it --
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1 A. Everything goes to my family o·fflce, 
2 and then if they think it's appropriate for me to 
3 see it, they send it on to me or make a copy of 
4 it and put it in the file. 
5 Q. And then you look at it and decide 
6 what, if any, response to make or action to take? 
1 A. Yeah, or Brock McDonald, who runs my 
8 family office, will draw it to my attention. 
9 Q. And you don't have any recollection of 
10 seeing a letter we've marked Exhibit 44? 
11 A. No, I don't recollect seeing this, but 
12 it'sfine. 
13 Q. Basically, this is a rejection of your 
14 request to have the board take any action before 
15 resolution of the third party beneficiary issue. 
15 A. Yes. 
11 Q. Okay. And that's where things stand as 
18 of 2008, and then the next step taken was your 
19 having filed the complaint against the 
20 Association. 
21 A. Correct. 
22 MR. HAEMMERLE: I think that's 
23 inaccurate. I think we sent you a demand letter 
24 first before we filed the complaint. 
25 MR. LAWSON: You're right. I stand 
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1 correct 
2 Q. MR. LAWSON: Now, I've got copies of 
3 minutes here for the Association from inception, 
4 which I'm glad to go through with you, or I could 
5 ask you some general questions about your 
6 attendance at these meetings and whether or not 
1 you're willing to accept the record as proof of 
8 your attendance in person or by proxy. 
9 A. That's fine. 
10 Q. That's okay with you? 
11 A. Sure. 
12 Q. Okay. Then we won't have to go through 
13 those. 
14 MR. HAEMMERLE: Of course, Ed, that's 
15 also okay with me, too. 
16 MR. LAWSON: That's good. I appreciate 
11 that. 
18 Let me just take one second here. 
19 Q. BY MR. LAWSON: There's a couple 
20 questions I need to ask you. 
21 Now, you claim the Association has 
22 breached its agreement for not allowing you two 
23 votes since 2006. What agreement is it that 
24 you're referring to? Is that the declaration? 
25 A. I mean, there was no -- I mean, part of 
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1 that '83 agreement had no mention and it was 
2 never discussed with me that I was going to give 
3 up one vote. 
4 Q. Okay. 
5 A. So now that's it's been taken away, I 
6 disagree with it. 
1 Q. And have you suffered any monetary 
8 damage as a result of your inability to exercise 
9 two votes since 2006? 
10 A. I don't know. I have to tr1ink about 
11 that. 
12 Q. As you sit here today, are you aware of 
13 any monetary damc1ge that you have incurred as a 
14 result of this alleged breach of contract? 
15 A. I need to think about that. 
16 Q. What sort of things would you consider 
11 in your deliberative process? 
18 A. Well, what approvals has the board made 
19 on other lots that I might or might not have 
20 agreed with that might impact my property values. 
21 Q. Okay. But you don't vote as a board 
22 member, right; you vote as a member of the 
23 Association? 
24 A. Right. 
25 Q. So would the Association have 
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1 considered any -- 1 votes. 
2 A. Possibly. I d know. 2 A. , I see what you're saying. Would I 
3 Q. -- improvements to lots? 3 have changed my vote you mean. 
4 A. I'd have to see. I have to look at it. 4 Q. Would you have voted one vote for one 
5 Q. So you haven't looked at it? 5 thing, and one vote for the off side? 
6 A. No. 6 A. No. I'm sorry. I misunderstood your 
1 Q. Have you suffered any non-monetary 1 question. 
8 damage as a result of not being able to cast two 8 Q. And as you sit here today, do you know 
9 votes as a member since 2006? 9 that you were afforded two votes every time you 
10 A. Not that I can think of. 10 cast a ballot from 1983 until 20067 
11 Q. Okay. Can you think of any advantage 11 A. To my knowledge, yes. 
12 that the Association as an entity obtained by 12 Q. And what do you base that knowledge on? 
13 denying you two votes on any matter that it has 13 A. Just my memory. 
14 considered -- 14 Q. So if the record reflected that you 
15 A. Sure. 15 were only given one vote for a period of time, 
16 Q. -- since 20067 16 that would be a surprise to you. 
11 A. Absolutely. 11 A. That's right. It sure would. 
18 Q. What are they? 18 Q. And if the record reflected that all of 
19 A. The governments. I mean, I just talked 19 the actions taken by the membership from 1983 
20 to you about how they stacked the board with 20 through the present were decided by a majority 
21 people that have been against my property almost 21 greater than one vote, would you agree that you 
22 from day one, and if I had more votes, you know, 22 have not been advantaged or disadvantqged because 
23 I might have been able to resist those efforts. • 23 you had one or two votes? 
24 Q. Can you point to me to any vote taken 24 A. That was a complicated question. I'd 
25 where one additional vote would have made the 25 have to think about it. 
Page 262 Page 264 
1 difference? 1 MR. HAEMMERLE: Counsel, I'm going to 
2 A. No, because I haven't even attended 2 object to the form of the question. Can you 
3 these meetings. 3 rephrase it? It was a mouthful. 
4 Q. Have you looked at the record? 4 Q. BY MR. LAWSON: Well, if all actions 
5 A. Yeah,... s taken by the Association were by a majority 
6 No, but I have no idea. I haven't 6 greater than one vote --
1 looked at it that closely in terms of whether or 1 A. And, therefore, the extra vote wouldn't 
a not it was a close vote or not, and they never a have made a difference, so how could I object to 
9 noticed that a bunch of these items are going to 9 that? 
10 be discussed anyway, so they're not very 10 Q. Yeah. 
11 transparent about any proposals that are going to 11 A. Right. I agree with that. 
12 be considered at these meetings, at the annual 12 Q. And would you also agree that you have 
13 meetings. So it's a little difficult to look at 13 not suffered any disadvantage as a result of not 
14 things in retrospect. 14 having -- or let me put it this way -- that you 
15 Q. So you just haven't made the effort? 15 have not changed your position in any way 
16 A. Right. 16 whatsoever as a result of whether you were given 
11 Q. Now, what, if anything, did you do 11 one vote or two votes or one vote at one period 
18 differently as a member of the Association since 1a of time, two votes at a different period of time? 
19 1983 because you had two votes up until 2006? 19 A. No, I think it basically shows me the 
20 A. Being able to vote in a way that I 20 unreasonable nature that the board is acting is 
21 thought was appropriate on a number of issues 21 what it shows me. It's just one more check on 
22 that were before the membership over the course 22 that box. 
23 of 25 years. 23 Q. Okay. But it hasn't had any effect on 
24 Q. But you wouldn't have changed your 24 the positions you've taken or the benefits that 
25 votes, would you? You never would have split any 25 you've enjoyed as a member of the Association. 
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1 A. That's a big ng hole there. 
2 Benefits I've received er 25 years? I don't 
3 know. I'd have to tr1ink about that. 
4 Q. Well, you've alleged in this case that 
5 the Association should be estopped from denying 
6 you two votes. 
1 A. Right. 
8 Q. You've got to show ... 
9 Your counsel can advise you, but I'll 
10 represent that you've got to show that you have 
11 changed your position as a result of having 
12 obtained two votes over the years in such a way 
13 that it would now be unconscionable for the 
14 Association to cut you back to one vote. 
1-'age Loi 
1 (0:,{. LAWSON: I guess we're done. Thank 
2 you very'fnuch. 
3 MR. HAEMMERLE: I need to talk to Thom 
4 fast. 
5 (Pause in the proceedings.) 
6 MR. HAEMMERLE: I have a couple just 
1 short questions. 
8 Are we on the record? 
9 You ready, Ed? 
10 MR. LAWSON: Go. 
11 
12 
13 
EXAMINATION 
14 BY MR. HAEMMERLE: 
15 MR. HAEMMERLE: Counsel, I'm going to 15 Q. Thom, had the Association assessed you 
15 object to the legal characterization of that. I 16 on one lot and allowed you one vote prior to 
11 think for quasi estoppel, the witness or party 11 2006, would you have changed your position? 
18 needs to show detrimental reliance, so I think 18 A. Decidedly. 
19 that's the question. 19 Q. And what would that be? 
20 Q. BY MR. LAWSON: Okay. Answer that 20 A. I would have challenged the agreement 
21 question. What reliance have you undertaken to 21 right then and there, because then I wouldn't 
22 your detriment as a result of the Association 22 have been able to keep these two lots as separate 
23 giving you two votes? 23 lots, which is what I had been doing for 25 
24 A. That's a whole different question. 
25 Oh, two votes. I mean, I can conceive 
Page 266 
1 of a number of potential issues down the road 
2 where two votes would make a big difference, I 
3 mean, if it's close. 
4 Q. Okay. In the past, what have you 
5 relied on to your detriment as a result o'f having 
6 been afforded two votes? 
24 years. 
25 Q. And you would have known that based on 
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1 the Association treating you as having one lot? 
2 A. Right. 
3 MR. HAEM MERLE: No further questions. 
4 FURTHER EXAMINATION 
5 
6 BY MR. LAWSON: 
1 A. You gotta' --1 mean, I'd have to think 1 Q. So because you got two votes and two 
8 about that. 8 assessments --
9 Q. Well, I mean, it's part of your 9 A. Yeah, those lots were separate. They 
10 allegation in this lawsuit. You certainly must 10 were treated separate, treated separate by the 
11 have thought about it before you made the 11 Association, treated separate by the tax 
12 allegation, so what is it that you're basing that 12 assessor. 
13 allegation on? 13 Q. And as far as the Association is 
14 A. Because, I just told you, there could 14 concerned, they were treated separately only with 
15 be -- would have been and could be changes made 15 respect to the voting and the assessments; right? 
15 in the subdivision that would adversely affect 16 A. No, I think that there was a strong 
11 me, and where the vote would be close, that would 11 possibility that as long as I was in compliance 
18 be a deciding vote. 18 with everything else that I would essentially get 
19 Q. But if you had two votes and you cast 19 that lot back to build on I felt. 
20 them both, you weren't detrimentally impacted. 
21 A. Okay. Okay. Fine. 
22 Q. Has there been anything since 2006 
23 where --
24 A. I don't know. I haven't paid any 
25 attention. 
20 Q. Because the Association would at some 
21 point agree to rescind the agreement? 
22 A. Right, and because of everything that's 
23 going on in the subdivision. 
24 Q. Okay. So if you had been charged one 
25 assessment and afforded one vote in 1984, you 
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100 CAPITAL INSTINCTS 
-
Thom W Weisel 
As an entrepreneur myself. and someone who has spent a }i( time working with entrepreneurs, I've picked up a few tho~ 
that might prove to be useful to any future entrepreneurs and \ 
leaders who may read this book. 
WM44,J4111 
n w Weisel 
) has spent a lite-
up 8 few thoughts 
epreneurs and 
A Good Place to Be 101 
1. Choose your leadership style. Building a distinctive cul-
ture and operating philosophy will define your organiza-
tion, help you attract and retain talent, and get you 
through the toughest of times. 
2. Chose your management team wisely. It can be very diffi-
cult to disengage once people are in place. I will always 
err on the side of bringing in the most talented people I 
can find. even if it's somebody I don't necessarily get 
along with. That will come later. 
3. Set the standard for your entire organization. You can 
only earn the trust and respect of your employees 
through your actions. not your words. Set the bar high. 
and you'll build great teams. 
4. Establish optimistic but attainable goals. Building expec-
tations that consistently are not met can be destructive 
when it comes to attracting additional capital and retain-
ing customers and personnel. 
5. Encourage your people to take risks. Encourage them to 
take responsibility for their actions, and reward results. I 
personally have had great success in picking solid man-
agers and then getting out of their way. I've also had 
great success at picking young, untested professionals 
who have risen to the occasion. I judge them by their 
results. In our business. it's important to have risk man-
agement tools in place because of the capital risks we 
take. That may not be as essential for your business. 
6. Be prepared for problems. Most CEOs don't think that 
storm clouds will come, but they will. Have a disaster plan 
in place just in case. 
7. Lead by example. Be the first person to arrive in the 
morning and the last to leave at night. Be on top of all 
aspects of your business. You should spend the majority 
of your time out selling with your people. Listen to your 
,. 
,, 
: • 
102 CAPITAL INSTINCTS 
-
customers. You'll learn what the market thinks of you. Be 
the most effective communicator and advocate for your 
firm. both internally and externally, and do it on a regular 
basis. 
8. Pay particular attention to the franchise, building 
accounts early. Work with your customers to make them 
successful, not to make yourself successful. Your own 
success will follow. 
9. Be straight with people. Your employees want to know 
the truth. You're not running a popularity contest: you're 
running a company. Don't fall into the trap of telling your 
employees what they want to hear. Tell them what they 
need to hear to improve, to advance, or to look for 
another profession if necessary. 
10. Be humble. Luck is a huge part of any successful ven-
ture. You might be the brightest. most talented person 
around, but if you're a real jerk to work with, no one will 
care. The best, most enduring leaders have a healthy 
dose of humility and a deep respect for the dignity of 
others. 
11. Be the catalyst of change. A company that isn't growing 
and constantly trying to reinvent itself is a company that 
will end up uncompetitive. Change and new challenges are 
what keep a company competitive. While it's important to 
set goals, I've come to see that the road is more impor-
tant than the destination. You have to come off the moun-
tain you just climbed and find another one. 
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1 DEPOSITIO . JAMES S. McLAUGHLIN, 
2 taken at the instance e Defendant, at the 
3 law offices of Lawson, Laski, Clark & Pogue, in 
4 the city of Ketchum, State of Idaho, on October 
5 6th, 2009, at 9:30 a.m., before Diane M. Shipman, 
s a Notary Public and Certified Shorthand Reporter 
1 in and for the State of Idaho, pursuant to notice 
s and ln accordance with the Idaho Rules of Civil 
9 Procedure . 
10 
11 
12 
JAMES S. McLAUGHLIN, 
13 produced as a w'rtness at the instance of the 
14 Defendant, having been first duly sworn, 
15 testified as follows: 
16 
17 
18 
19 BY MS. CLARK: 
EXAMINATION 
20 Q. Hi, Jim. Could you please state your 
21 name. 
22 A. James Steven McLaughlin. 
23 Q. Have you ever had your deposition taken 
24 before? 
25 A. I have. 
Page 6 
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1 get your ;t memory. I'm really looking for 
2 what yo ,N1ow, not what you think happened or 
3 should have happened, but rather what your 
4 personal knowledge is. All right? 
5 A. Okay. 
6 Q. Jim, where do you live? 
1 A. I live at 1 09 Red Cliff. 
8 Q. Is that in Ketchum? 
9 A. It's between Ketchum and Hailey. 
10 Q. How long have you lived in the Blaine 
11 County area? 
12 A. Since 1971. 
13 Q. You're an architect; right? 
14 A. Yes. 
15 Q. How long have you been an architect? 
16 A. WelL I was an architect in training 
11 when I moved here in 1971, and I got my license 
15 in 1975. 
19 Q. So your entire professional career has 
20 been in Blaine County. 
21 A. It has. 
22 Q. Your current company is McLaughlin and 
23 Associates? 
24 A. Um-hum. Yes. 
i 25 Q. How long have you been involved in that 
Page 8 
1 Q. How many times have you had it taken? 1 organization? 
2 A. I think twice in the last four years, 2 A. Since 1975. 
3 so... 3 Q. Okay. I'm trying to get a sense of 
4 Q. Okay. So I'm just going to quickly go 4 just what you do generally for your clients. 
5 over the ground rules. You've probably heard 5 Could you give me just a thumbnail sketch of the 
6 them before, but if I ask a question that you 6 type of duties that you do? 
1 don't understand, just let me know, and I'll do 1 A. We primarily perform architectural 
s my best to restate it. 8 design services and usually construction 
9 A. Um-hum. 9 observation. 
10 Q. It's really important to let me finish 10 Q. Is it part of the realm of your job 
11 asking the question before you start answering, 11 duties to apply for permits with the County or 
12 and I'll do the same for you, because it's very 12 the City? 
13 hard for Diane to type all the people who are 13 A. Less typically now, yeah. Typically 
14 talking. Okay? 14 now, we'll submit the drawings to the builder and 
15 A. Okay. 15 he will obtain the building permits. 
15 Q. And all answers have to be verbal. 16 Q. In the past, was that something that 
11 Shakes of the heads, nods, uh-uh and uh-huh don't 11 you did more of? 
18 work. 1s A. It varied in the past, depending upon 
19 A. Hand signals don't work. 19 who the builder was and how familiar they were 
20 Q. Hand signals don't work. 20 with the process. 
21 A. Okay. 21 Q. Are you familiar with the manner in 
22 Q. Now, what we're going to be talking 22 which Blaine County-· the permitting process in 
23 about, a lot of it is far off in the past. 23 Blaine County? 
24 A. Right. 24 A. Yes, I am. 
2s Q. And so my questions are just trying to 25 Q. And were you familiar with that back in 
SUN VALLEY REPORTERS 
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1 the 1980s? 
2 A. Yes. 
3 Q. Has it changed over time? 
4 A. It has, just because the regulations 
5 have changed and now they require more meetings 
6 prior to Planning and Zoning meetings or building 
1 permit issuance. 
8 Q. Back in the ·sos, when somebody was 
9 going to apply for a conditional use permit or a 
10 variance, is there discussions that occur with 
11 the County prior to filing the application to get 
12 a sense of what they will accept, what they won't 
13 accept? 
14 A. Typically, there are. 
15 Q. Okay. And then after those 
16 discussions, then typically the application is 
11 filed? 
18 A. Yes. 
19 Q. So let's get right into it 
20 Tom Weisel, do you know him? 
21 A. Yes, I do. 
22 Q. When did you first come into contact 
23 with Mr. Weisel? 
24 A. It would have been in the early '80s. 
25 Q. How did you meet him? 
Page 10 
A. I'm not sure how we were introduced. 
2 He must have gotten my name and contacted me. 
3 Q. Is your relationship with him purely 
4 business, or are you friends, as well? 
s A. It's mostly business. 
6 Q. Was the first time that you worked with 
1 Mr. Weisel in connection with the development, 
a the 1983 development? 
9 A. No, I believe we did a remodel of that 
10 home prior to 1983. 
11 Q. Do you have a memory of how many 
12 buildings were on the property when you did that 
13 first remodel? 
14 A. I think it was just the main house. 
15 Q. Okay. And then did he contact you in 
16 1983 to do more work on the property? 
11 A. Yes. 
1s Q. Do you have a memory of what he asked 
19 you to do with the designs at that point? 
20 A. I believe that we ... 
21 I believe his program or what he 
22 requested me to design was the guest house, the 
23 barn, an addition to the home, and a garage. 
24 Q. At the time that he contacted you, how 
25 many lots did he own in Beaver Springs? 
t-'age 11 
1 A. ink he owned both lots. 
2 Q. you know when he purchased the lot 
3 to the north? 
4 A. I don't. 
5 Q. Okay. In fact, if we could --
6 A. I think it was Lots 13 and 14. 
1 Q. Right. 
8 (Deposition Exhibit 1 marked for 
9 identification.) 
10 Q. BY MS. CLARK: Exhibit 1 is the plat of 
11 Beaver Springs Subdivision; right? 
12 A. Yes, it is. 
13 Q. And Lots 13 and 14 are owned by 
14 Mr. Weisel; right? 
15 A. Yes. 
16 Q. When you did the first remodel of the 
11 home, that was on Lot 14; correct? 
18 A. Yes, that's correct. 
19 Q. Did he own Lot 13 at that point? 
20 MR. HAEMMERLE: Objection; asked and 
21 answered. 
22 THE WITNESS: I don't know. 
23 When I did the first remodel prior to 
24 19837 
25 MS. CLARK: Right. 
Page 12 
THE WITNESS: Yeah, I don't know if he 
2 owned it or not. 
3 Q. BY MS. CLARK: Did you have any 
4 discussions at all with Mr. Weisel about why he 
5 purchased Lot 13 7 
6 A. No. 
1 Q. When Mr. Weisel asked you to design the 
a guest house, barn, and garage, did he ask you to 
9 design them all to be located on Lot 14? 
10 A. I believe he did. 
11 Q. Did you have any conversations about 
12 why not to locate some of that on Lot 13? 
13 A. I don't remember having any 
14 conversations to that effect. We just -- you 
15 know, he wanted to develop it all on the one lot, 
16 so ... 
17 Q. Did you have any discussions with 
18 Mr. Weisel about the size of the guest house, 
19 what his needs were? 
20 A. Yes, I did. 
21 Q. What was the content of those 
22 discussions? 
23 A. Well, if I remember correctly, the 
24 County had a restriction on size for the guest 
25 house, and Tom, I believe, at the time we were 
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1 doing this was consid<t;:"'~~ or his son was already 1 larger gI · servants' quarters, domestic 
2 enrolled in school up n~;;:, and so I think he 2 quarters. 
3 wanted, you know, a two-bedroom guest house to 3 Q. Did you have any discussions with 
4 accommodate hls son and his caretaker for the 4 anyone at the County about the variance that 
5 property. 5 Mr. Weisel wanted prior to submitting the 
s Q. Was the timing of getting the guest s application? 
1 house built, was that an issue wlth Mr. Weisel? 1 A. I would guess that I met with staff. 
8 A. Well, like most clients, he wanted to 8 mean, that would be pretty typical. 
9 get it done as soon as possible. Other than 9 Q. Do you have any memory of doing so? 
10 that, I'm not sure there was a particular 10 A. I don't have any specific memories, no. 
11 deadline. 11 Q. When you discussed the application for 
12 Q. How long did it take you to design the 12 the variance with Mr. Weisel, did you discuss it 
13 guest house, garage, and barn? 13 in terms of solely Lot 14 or combining Lot 13 and 
14 A. It probably evolved over several 14 14 and asking for it? 
15 months. I don't know exactly. 15 A. No, we always treated it as a single 
16 Q. Did you discuss with Mr. Weisel that 15 lot. 
11 the County had a restriction on the size of the 11 Q. Okay. 
18 guest house? 18 A. So we didn't incorporate or talk about 
19 A. I probably did. 19 incorporating the other lot. 
20 Q. Do you have any specific memory of 20 Q. When you were discussing it with him? 
21 those discussions? 21 A. Right. 
22 A. We must have had some discussions, 22 Q. Okay. Let's have this marked. 
23 because, you know, eventually, it involved 23 (Deposition Exhibit 2 marked for 
24 requesting a variance at the County. So he was 24 identification.) 
25 aware of the var'1ance request, so we must have 25 Q. BY MS. CLARK: Jim, I'm showing you 
Page 14 Page 16 
1 had a conversation. 1 what's been marked as Exhibit 2. Is this a 
2 Q. Did you have any concern about whether 2 letter that you sent to Mr. Phil Ottley --
3 or not Mr. Weisel would be able to obtain a J A. Yes, it is. 
4 variance to build the size of a guest house that 4 Q. -- on September 1st, 1983? 
5 he wanted? 5 A. Yes. 
6 A. I'm sorry. Would you restate that. 6 Q. Was the purpose of this letter ... 
1 Q. Sure. 1 It says in the letter, "Enclosed are 
8 Did you have any concern about whether 8 the addition of remodeling plans for the Weisel 
9 or not the County would grant a variance to build 9 residence on Lots 13 and 14." Do you see that? 
10 a two-bedroom guest house of the size he wanted? 10 A. Yes, I do. 
11 A. Well, you never know when you ask for a 11 Q. So as of September 1st, 1983, you were 
12 variance if you're going to get it or not, so I 12 submitting drawings and stating that it was the 
13 guess the answer would be yes, I had some 13 remodeling plans for both lots, not just Lot 14; 
14 concerns. 14 right? 
15 Q. Did you believe that the reason for 15 A. That's what the letter says. 
16 Mr. Weisel needing an oversized guest house would 15 Q. Does that help refresh your 
11 constitute undue hardship under how the County 11 recollection on whether or not you were 
18 interpreted that? 18 discussing developing the two lots together as 
19 A. I felt that... 19 one? 
20 I believe at the time I felt that his 20 A. Well, the way I recall it is we 
21 size of his property warranted the request for a 21 specifically designed it for the one lot and that 
22 larger guest house, because, if I remember 22 we respected all of the setback lines, so I 
23 correctly, at the time, the County's ordinance, I 23 probably showed both properties on my site plan 
24 believe you had to have one acre, and since we • 24 because he owned both properties. 
25 had a larger lot. I felt perhaps that justified a 25 Q. And so you never sited the guest house 
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I can't read P' f this. 
2 Q. Right. It gets tty hard towards the 
3 bottom. 
4 A. Okay. 
5 Q. I'm going to ask you a more general 
6 question. 
7 A. Okay. 
8 Q. In doing your work as an architect in 
9 Blaine County, you probably had an opportunity to 
10 review a lot of different CC&Rs for different 
11 subdivisions; right? 
12 A. Yes. 
13 Q. This provision providing complete 
14 discretion to a design committee, was that 
15 typical in the 1983 time frame? 
16 A. I'm not sure the wording would have 
17 been typical, but the concept of most of these 
18 design -- the reference to design review gave the 
19 committee certain discretions. It varied from 
20 subdivision to subdivision. 
21 Q. Do you know who took care of trying to 
22 obtain approval from the design committee for 
23 Beaver Springs for Mr. Weisel's 1983 development 
24 plans? 
25 A. Well, I believe Tom met with whomever 
Page 22 
1 was the committee chair at that time. 
2 Q. Did he share any of the communications 
3 that he was having with the design committee with 
4 you? 
5 A. Well, he must have shared the fact of 
6 the requirement that the additional lot could not 
7 be built upon, because I made reference to it in 
8 a County-- in the minutes of the County meeting. 
9 So I can only assume he must have shared that 
10 much with me before I made my presentation. 
11 Q. So is it your memory that the first 
12 time that it was conceived of developing the two 
13 lots together was after the September 1st 
14 submission of the design drawings? 
15 MR. HAEMMERLE: Objection to the 
16 statement. I think you assumed facts not in the 
17 record. There's been no testimony that they're 
18 developing those lots together. I don't think 
19 that's what he stated. 
20 But if you understand the question ... 
21 THE WITNESS: Well, I'm not sure I 
22 understand the question, but let me clarify one 
23 thing. 
24 As I mentioned, all of our drawings 
25 related to one lot, and we respected the setbacks 
1 on that 
t"'dye L.5 
on that lot. So none of our 
2 planning 1, none of our presentations indicated 
3 development or the combining of those lots in our 
4 drawing package. 
5 Now, subsequent to Mr. Weisel's 
6 meetings with the committee, I'm assuming he made 
7 it clear to me, because I stated it in the 
8 minutes of the County meeting on, what, the 14th 
9 or 15th, that one of the requirements of the 
10 Beaver Springs folks was that he not build on his 
11 other lot. 
12 Q. BY MS. CLARK: So did you yourself 
13 prepare the application for the variance for the 
14 County? 
15 A. I probably did. Well, I probably did 
16 or the landscape architect and I probably did. 
17 don't remember exactly which one of us did it, 
18 but we presented -- you know, we gave them the 
19 documentation they required. 
20 Q. Okay. And prior to preparing the 
21 application, you probably had some conversations 
22 with the P and Z staff about what they were 
23 looking for. 
24 A. Yes, I would assume that we met with 
25 staff. That would be typical. 
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Q. Okay. If I could show you Exhibit 4 ... 
2 (Deposition Exhibit 4 marked for 
3 identification.) 
4 Q. BY MS. CLARK: This is probably not a 
5 letter that you would have received, but this 
6 states to be an August 31st, 1983 letter to 
7 the -- it says, "Dear Landowner," it's signed by 
8 Ed Nigbor, the zoning administrator. If you want 
9 to take a moment to read it... 
10 A. Okay. 
11 Q. Okay. So this is a letter that they 
12 sent to the surrounding landowners; right? 
13 A. Um-hum. 
14 Q. And it's regarding Tom and Vicki 
15 Weisel's application for the variance; right? 
16 A. Yes. 
17 Q. In the second paragraph on the last 
18 sentence, it says, "It is eight-plus acres in 
19 size and is zoned R-1." 
20 Now, Lot 14 was not eight-plus acres, 
21 was it? 
22 A. No, I think the lots were approximately 
23 four acres. 
24 Q. Each? 
25 A. Yeah. 
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Q. So Mr. Nigbo JUldn't you agree, 
2 appears to believe tha application for the 
3 variance is taking into consideration both lots 
4 combined as one; correct? 
5 A. It appears that he is referring to both 
6 lots. The variance was really only requested for 
7 the one lot, but it appears that he's listed more 
8 than the one lot, so ... 
9 Q. Well, isn't it true that the way that 
10 he would know that Mr. Weisel owned Lot 13 is if 
11 you or Mr. Weisel told him that? 
12 A. Well, the drawings that we gave to 
13 everyone, the folks at Beaver Springs and to the 
14 County, showed both lots because Mr. Weisel owned 
15 both lots, so we always showed the demarcation 
16 between both Lots 13 and 14. 
17 So, yeah, I guess I don't understand 
18 your question. I can see what it says in his 
19 letter. I'm not sure that it's accurate. 
20 Q. So you don't have any memory of 
21 speaking with Mr. Nigbor prior to August 31st, 
22 1983 about developing Lots 13 and 14 in 
23 conjunction? 
24 A. I do not remember it that way. I 
• 25 don't. No. I remember.,. 
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Well, I remember-- I'm assuming that 
2 we met with Mr. Nigbor, who would have been the 
3 staff -- was the administrator, and that we would 
4 have asked him or a staff member about how to 
5 prepare and what information they needed to make 
6 application for this variance and conditional 
7 use, and, if I remember correctly, the variance 
a was because of the size, and a servants' quarters 
9 or guest quarters, whatever they called it at 
10 that particular time, I believe was the 
11 conditional use. So I think it was a two-step 
12 process. 
13 Q. Right. Well, in order to get any guest 
14 house, don't you have to have the conditional use 
15 permit? 
16 A. Yes. And the reason that we were 
17 asking for -- we would have had to have asked for 
18 that regardless. We were asking for something 
19 larger than was allowed at that time, and so we 
20 were asking for a variance for that part, so ... 
• 21 And to answer your question, I don't 
22 know -- the amount of acreage, I mean, just as a 
23 technical point, if I remember correctly, the 
24 amount of acreage didn't -- the County ordinance 
2s didn't refer to acreage, they simply referred to 
1 a size. 
2 Q. possible that Mr. Nigbor and you 
3 had discussions about giving up development 
4 rights on Lot 13 in order to get the variance 
s prior to August 31st? 
6 A. Well, I don't think so, because, again, 
7 the size of the lot didn't play into the County's 
8 ordinance. The size of the guest quarters was 
9 set at, what, 900 or 1,000 square feet, something 
10 like that, and it didn't make reference -- the 
11 County ordinance didn't make reference to how 
12 much property you owned. So, if you had a 
13 legitimate County lot, then you could have a 
14 guest house and it could only be a certain size. 
15 Now, if I remember correctly, because 
16 Tom had a larger lot than the minimum, which I 
17 believe at the time was one acre, I think we felt 
18 that was one of the reasons that we could ask for 
19 a larger guest house on his one lot. 
20 Q. Well, I guess I'm just a little 
21 confused, then. Why would you submit anything to 
22 the County showing that he owned Lot 13 with the 
23 variance application when you weren't... 
24 It really didn't matter whether he 
• 25 owned Lot 13 or not; right? 
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1 IVIR. HAEMMERLE: Object to the form of 
2 the question. There's no question, and I believe 
3 the witness has answered the question. He had no 
4 conversation that he can recall with Mr. Nigbor. 
s Do you understand as she asked the 
6 question? 
7 THE WITNESS: Well, I guess maybe to 
a answer your question ... 
9 Why would I show both lots; is that 
10 yourquestion? 
11 Q. BY MS. CLARK: Right. That's my 
12 question. 
13 A. Because he owned both lots, and I guess 
14 that's typical. We've dealt with other people 
15 that had owned more than one lot, so we would 
16 typically show the properties of ownership, so ... 
17 Q. Okay. 
1 s (Deposition Exhibit 5 marked for 
19 identification.) 
20 Q. BY MS. CLARK: So, Jim, do you 
21 recognize what's been marked as Exhibit 
22 A. It appears to be the application for 
23 the variance and conditional use. 
24 Q. Is this a document that is prepared by 
25 the County, or was this something that your 
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1 o'ffice prepared? (':'), 1 with Mr.(:?!-~or. 
2 A. I'm pretty sur-~ifr~e County prepared 2 ri:0. CLARK: No, that's not what he 
3 this. I would guess the County. It doesn't look 3 said. 
4 like something we would have prepared. 4 THE WITNESS: I don't remember having 
5 Q. So was the process that you fill out an 5 that conversation. 
6 application on a different form and then the 6 Q. BY MS. CLARK: So is your memory ... 
7 staff prepares this document? 7 I just want to know, is the first time 
8 A. It looks like -- that would be fairly 8 that you remember ever discussing combining the 
9 typical, so I would assume that's how this was 9 two lots into one, discussing that with anybody 
10 generated. 10 at the County, was that at the meeting with P and 
11 Q. I know we had sent a subpoena to your 11 Z? 
12 office a while ago about the documents you had. 12 A. That's correct. 
13 We didn't receive in there the application that 13 Wait a minute. I didn't talk about 
combining them. I believe what I said at the 14 you guys would have filled out for the variance. 14 
15 You just don't have that anymore? 15 zoning meeting was that the Beaver Springs design 
review had conditioned their approval on not 
developing the other lot, not combining the lots. 
16 A. No. 16 
17 Q. Okay. Going in the middle of the 17 
18 document in the section under the undue hardship, 18 Q. Okay. Let's actually look at the ... 
(Deposition Exhibit 6 marked for 
identification.) 
19 it's written that the owners feel they cannot 19 
20 provide adequate housing for their household 20 
21 domestic help in 900 square feet with only one 21 Q. BY MS. CLARK: So I'm looking on the 
first page of the agenda, and under number 3, it 
discusses the current conditional use and 
application submitted by Tom and Vicki Weisel. 
"The conditional use is to allow servants' 
22 bedroom. In 1983, did you know anybody else who 22 
23 had successfully obtained a variance based on 23 
24 that undue hardship? 24 
25 A. I don't remember. I don't remember. 25 
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Q. And then under the facts section, it 
2 says Lots 13 and 14 are both in excess of three 
3 acres. Do you have any memory as to why as of 
4 the date that this document was created, why the 
5 County was concerned with Lot 13 being in excess 
6 of three acres? 
7 A. Your question again is ... 
8 Q. Do you have any memory as to why as of 
9 the day that this document was created, why was 
10 the County discussing Lot 13? 
11 MR. HAEMMERLE: Objection; calls for 
12 speculation. The witness has testified he didn't 
13 draft this document. 
14 Go ahead and answer, if you know, Jim. 
15 THE WITNESS: I don't know why they 
16 referred to 13 or 14. It was on my site plan, so 
17 perhaps that's why they're using it as reference. 
18 I don't know. 
19 Q. BY MS. CLARK: Do you remember ever 
20 discussing the possibility of combining Lots 13 
21 and 14 into one lot for development purposes with 
22 Mr. Nigbor? 
23 MR. HAEMMERLE: Objection; asked and 
24 answered. I believe the witness has testified he 
25 didn't have any of those kinds of discussions 
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1 quarters and the variances to allow the servants' 
2 quarters to be 1,570 square feet. Maximum by 
3 ordinance shall not exceed 900 square feet." 
4 It goes on to say that "The property is 
5 located in Beaver Springs Subdivision, Lots 13 
6 and 14, within Section 1, Township 4 North, Range 
7 18 East. It is eight-plus acres in size and is 
8 zoned R-1." 
9 So again the County believed that this 
1 o was being discussed in connection with Lot 13 and 
11 14 together as eight-plus acres; right? 
12 MR. HAEMMERLE: Objection; calls for 
13 speculation. 
14 Answer that, if you know. 
15 THE WITNESS: That conclusion seems 
15 inconsistent with some of the rest of the 
17 testimony within this document, so I couldn't 
18 make that conclusion, but ... 
19 Q. BY MS. CLARK: Okay. Well, why don't 
20 we move to the section which is the notes from 
21 the actual meeting, and I believe it's ten pages 
22 in. There's no really good numbering system on 
23 this document. 
24 
25 
I think you need to go one more. 
A. One more? 
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1 Q. So was this -· 
2 A. You know, I' rry. 
3 Well, I don't remember. I don't 
4 remember. 
5 Q. You don't know if this was a document 
6 that needed to be provided to the County? 
1 A. I don't remember at that time if they 
8 required that, so ... 
9 Q. Okay. 
10 (Deposition Exhibit 8 marked for 
11 identification.) 
12 Q. BY MS. CLARK: Okay. So Exhibit 8 is 
13 an October 14th, 1983 letter from Ed Nigbor, the 
14 zoning administrator, to the Weisels; right? 
15 A. Yes, this is from Ed Nigbor. 
16 Q. And it states, "On October 12th, 1983, 
11 the Blaine County Board of County Commissioners 
18 reviewed the recommendations and conditions of 
19 the Planning and Zoning Commission regarding your 
20 application for conditional use permit to 
21 construct servant quarters on Lot 14, Beaver 
22 Springs Subdivision"; right? 
23 A. It just mentions the conditional use. 
24 Q. But it says that they approve the 
25 application subject to the following conditions, 
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1 and the second condition is that "a declaration 
2 or deed restriction be written satisfactory to 
3 the zoning administrator which will not allow the 
4 construction of a residence upon Lot 13"; right? 
5 A. Yes, I see that. 
6 Q. Did you get a copy of this letter back 
1 in 1983? 
8 A. It looks like I received a copy. 
9 Q. Okay. Did you then have any 
10 conversations with anybody to ensure that the 
11 proper document got to the zoning administrator? 
12 A. I don't remember. I don't remember. 
13 (Deposition Exhibit 9 marked for 
14 identification.) 
15 Q. BY MS. CLARK: So Exhibit 9 purports to 
16 be an October 14th, 1983 letter from Roger Crist 
11 to the Blaine County P and Z; right? 
18 A. This is a letter to Marideth Sandler, 
19 the County P and Z administrator. 
20 I'm sorry. Yes. 
21 Q. Okay. It says that "Jim McLaughlin 
22 asked that I forward you a copy of the agreement 
23 entered into between Tom Weisel and the Beaver 
24 Springs Owners Association." 
25 Do you think that that's what happened? 
t'Cl~t:: :, .l 
1 A. in, I don't remember. I mean, I see 
2 the lette , t I just don't remember if anything 
3 took place, so ... 
4 Q. Yeah, I don't remember things I did 
5 last week, so I completely understand that. 
6 Do you remember reviewing the agreement 
1 that Mr. Weisel entered into with Beaver Springs? 
8 A. I don't believe I saw that agreement 
9 until about three years ago. 
10 Q. Okay? 
11 A. So I don't believe I ever -- the way I 
12 remember it was, Tom met with the design review 
13 people, and Tom must have come back and told me 
14 about 14. And Jean's letter doesn't make any 
15 reference to any conditions, so I wasn't aware of 
16 exactly the conversation that took place and the 
11 fact that an cigreement was made. 
18 Q. Did Mr. Weisel ever tell you that he 
19 thought that the agreement that he was entering 
20 into with Beaver Springs was unfair? 
21 A. I just -- you know, I don't remember. 
22 I mean, I was surprised, but, again, I wasn't --
23 I just don't remember being a part of the 
24 negotiation with the homeowners, so ... 
25 Q. Well, I mean, when he told you that 
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1 that was what a requirement was, did you express 
2 your surprise to him and say --
3 A. I probably did. 
4 Q. Probably? I'm real interested in 
5 trying to get your actual memory of that 
6 conversation you had. 
1 A. I don't remember that conversation. 
8 don't remember having that conversation. 
9 Q. We're just assuming that it happened 
10 because you then went on and made the offer to P 
11 and Z. 
12 A. Yes. 
13 Q. Is it possible, then, that Mr. Weisel 
14 told you ... 
15 That's okay. 
16 A. Let me go back to the question you 
11 asked earlier about time frame. I think you 
18 asked if we were in a hurry or if there was a 
19 time element. 
20 In just going through this, I believe 
21 his son was in school, and so I believe there was 
22 a time crunch, because I think his son was 
23 already enrolled in school, and so Tom wanted to 
24 be under construction and completed as quickly as 
25 we could. So I believe that's a more correct 
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APPLICANT: 
LOCATION: 
ACR~~AGE: 
ZONING: 
COMPREHENSIVE 
PLAN: 
PROPOSAL: 
UNDUE HARDSHIP 
IF THE VARIAN CE 
IS NOT GRANTED: 
FACTS: 
APPLICATION r'OR A VARIANCE REQUEST 
AND A CONDITIONAL USE PERMIT 
DEPOSITION 
EXHIBIT 
<:C 
FOR SERVANTS' QUARTERS 
September 15, 1983 
Tom and Vicki Weisel, P. 0. Box 621, Ross, Calif. 98497 
Agent: Jim McLaughlin, P. 0. Box 479, Sun Valley, ID. 83353 
Beaver Springs subdivision, Lots 13 and 14, Section 1, T4N, 
R18E. The subdivision is located just north of Ketchum, west 
of Higl1way 7 5. 
Lot 13 - 3.01 acres 
T.ot 14 - 3.70 acres 
High Density Residential 
To construct servants quarters, in addition to an existing 
residence, which will consist of a detached, 1,570 square foot 
house having two bedrooms. Residence and servants quarters 
will both be on Lot 14. 
Applicant js asking for a variance to the restrictions in 
Section 3,11 (maximum of 900 square feet and one bedroom). 
The Variance request should be reviewed and a decision 
rendered before the application for a Conditional Use Contract 
is rev:Leweci. 
(Prom the application). The owners feel that they cannot 
provide adequate housing for their household domestic help in 
900 square foot quarters with only one bedroom. 
An employment contract between Thomas Weisel and Bonnie Barclay, 
employee, is on file. 
-
Lots 13 and 14 are both in excess of 3 acres. Proposed servants' 
quarters wpuld be build outside of the building envelope (a 150 
foot radius) which is where the existing residence is located 
(see attached plat). 
Beaver Springs subdivision CC&R's include: 
/114 - Any lot may have only one single family dwelling 
and no more than four detached out buildings. 
lll7 - No lot, or other property area created under any 
Supplemental Declaration, may be divided or subdivided 
or a fractional portion thereof sold or conveyed so as 
to be held in divided ownership. 
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vctL iauce i:lTlU L:Lil' tor Servants rs. Weisel 
ScpL. ]5, J983 
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NOTTPIC/i.TION: 
Approval has been to this proposal by the Beaver Springs 
subdivision Homeowners Association. 
Letters were sent to surround lkndowners within 300 feet on 
August 3 ~, 1983. No replies have be.en received as of September 
9, 1983. 
(Note: part A will cover the Variance 
Use Permit) 
t, part B will cover the Conditional 
A. VARIANCE: 
APPLICABLE 
REGULATIONS: Applicants are for a variance to two sections of the 
Blaine County Zoning Ordinance 77-5, Section 3.11: 
1. Nine hundred (900) square foot maximum; 
2. One (1) bedroom maximum. 
A Variance may be requested for the size and shape of a 
structure provided that there is showing of undue hardship 
because of the characteristics of the site, and only when the 
Variance will not conflict with the public interest." (Section 
2 5 . 1 and 2 5 . 11) . 
Undue Hardship is defined as: 
Section 2. St~ Undue Hardship conditions depriving 
Section 25.4: 
the applicant of s commonly enjoyed by 
other property owners in the same district 
under the terms of this ordinance, but not 
merely a matter of convenience and profit. 
25.4 Criteria for Review. The Commission has the 
authority to grant Variances, and shall consider 
the rollowing factors in ruling on a Variance 
applica tlon: 
A. Whether the granting or the Variance will 
connict with the public interest as expressed 
in the Blaine County Comprehensive Plan. 
B. Whether there are exceptionul conditlons, 
creating an undue hardship, applicable only 
to the property involved or the intended use 
thereor, which do not apply generally to the 
property or class or use in the zone or 
districi. 
C. Whether the granting or such relier will be 
detrimental lo the public heal th, surety or 
welrare. 
D. Whether the owner cun derive u reusunublc 
use or his Jund without a Variance. 
t:'., Wh~thcr the Variance will effect u ch,rngc in 
zonmg. 
F. Whether the Variance will be injurious to the 
property or impmvcmenls of' ulhcrs. 
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three 
UNDUE HARDHSIP 
IF THE VARIANCE 
IS GRANTED: 
REVIEW: 
NOTE: 
v,:1.::..1-t::-t:: 
(From the application), The owners feel that they cannot 
provide adequate hous for their household domestic help 
in 900 square foot quarters with one bedroom. 
Is there an undue hardship? This is necessary to grant a 
variance. 
Would this Variance conflict with the public interest? Does 
approval by the Homeowners' Association lead to the assumption 
that they do not consider this other than a servants' 
quarters. 
If you wish to approve this variance what are your "findings of 
fact"? Review the Criteria for Review listed earlier. 
There are some real questions among the staff as to possible 
change in the allowable size of servants quarters. Rather 
than cloud up this Variance Review, we are adding comments 
and questions at the end under separate heading. Please read 
them. 
B. CONDITIONAL USE PERMIT 
This permit may not be approved unless the restrictions of 
Section 3.11 are met. A variance for Section 3.11 (1) and 
(2) is necessary, all other restrictions (3-7) have been met. 
If approvaJ. is to be given are you g to do anything to 
restrict/prohibit the building of a residence on Lot 13? Any 
other conditions or restrictions? 
268 
SERVANTS' QUARTERS; Should there be a revision of the restrictions of 
Section J.11, Blaine County Zoning Ordinance 77-5? 
This brings into question several established policies: 
1. Size of quarters (Section 3.11) 
2. Only one house may be constructed on each lot 
(Accessory Uses - Section 3.1 and 3.6). 
-1, Is a basic consideration to ask ourse+ves if Blaine 
County wishes to meet the requirements of housing 
for domestic servants and caretakers as expressed by 
thP-y property owners and employers? 
~, What if the property owner /employer wishes to have 
a staff of two or more servants? Or wishes to employ 
servants having a family? Or wishes to provide more 
crnnfortable quarters than 900 square feet of house 
can provide? 
,', Does the county wish to allow two houses (one being 
for servants quarters) on one lot? What if that .lot 
is substantially larger than the zoning district allows? 
Can they be allowed on contiguous lots under the same 
ownership? 
,., What has been the problem of renting these servants 
quarters (and quest houses) in the past? What bearing 
does this have on this application? What has been the 
demand for larger servants quarters? 
,., If you wish to approve this variance (Weisel) what 
changes in Section 3.11 would you wish to consider? 
Or would you wish to go on a case by case basis and 
not make any changes in the regulations? Does this 
approval represent a change in basic policy as stated 
in Section 3.11? If not, what guidelines can you give 
to the Planning staff for future requests of this nature? 
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• T~ 
JI"-.. JAMES D. McLAUGHLIN A.I.A. LJ = ARCHITECT CHARTERED 
September 1 , 1983 
..7bM/.kb ' 
l832502/llU 
Encl osures 
• 
~ EXHIBIT__:~><---
DEPOSITION 
EXHIBIT 
t2. 
' 
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EXHIBITK 
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To Whom it May Concern: 
DEPOSITION 
EXHIBIT 
2 
The Design Review Committee of Beaver Springs 
hereby approves of the plans for the development 
of lots 13 and 14 in the Beaver Springs Subdivision, 
Blaine County, pursuiant to plans prepared by 
James McLaughlin, architect. 
September 12, 1983 
Signed: a//, -A,, I ~. -.d 
~~-%-'~ 
EXH!B11- b 
Jean Smith, President 
Beaver Springs 
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ROGER E CRJST 
BRlAN .J. BARSOTT! 
Thorn Irle i St': l 
P.O. Brn: fiSl1 
hoss, Cli 949:S? 
LA Vv' OFFICES OF 
ROGER E. CRIS7 
r IF_L:.-1 ST A T£0t-..i. surr::::. 206 
SUN VALLEY ROAD 
September 15, 1983 
Re: Weisel/Beav~r Spri11qs Subdivision 
U1::,..u Thorn: 
ROGER E CRIST 
OF' COUNSEL TO 
CRIST. GF;:1F'F:THS, BRYANT 
SCHULZ. SIORr-J 8: C.LDt-fAN 
55() J-;AtAILTOr-.J ~~VENUE 
f"> 0 BOX li'JC> 
f">-"'LO AL TQ. CA 9430.2 
..., ,s:.s2.1·soon 
Encloi:.;ed pleas fir,d ul, Agrecmf:nt I have prepared regarding 
your devf:lopment plan ·for Beavr:cr Sprincrs. In essence:, the 
Agreement ides th~t the homeowners ossociation is 
approving your d8Veloprncnt plan anct in return, you agree to 
comply with pAragr,11•h l-i nf' the snhdiv.i.sinn dccli:lt·ationi;. 
You will not ~eru~i't~r Qtternpt to resuhdivide your propnrty. 
Plc!i·isr~ c.xi.:1,:ut,,, and 11.·lut·11 tht: document to me. 1 will. h:-1ve z, 
representut.i.\'C: 1; f Uw assoc-i-,tion execute the documi·cnt, flnc'! 
return ,1 copy to yuu tP1 your records. 
REC/ lv 
Encl, 
cc: Bob Sruith 
Very truly yours, 
DEPOSITION 
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EXHIBITM 
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Bo>< 149, Hailey, !Jal.o 83333 
(208) 788-4665 
Mr. and Mrs. Thomas Weisel 
Box 621 
Ross, California 98497 
Dear Mr. and Mrs. Weisel: 
September 20, 1983 
On September 15, 1983, the Planning and Zoning Commission considered your 
request for a Variance and Conditional Use Permit to construct servants' 
quarters on lots 13 and 14, Beaver Springs Subdivision, within Section 1, 
Township 4 North, Range 18 East. 
The application was granted subject to the following conditions: 
1. That the garage and servants' quarters be combined in one building,and 
that it be located outside of the 100-foot setback from State Highway 75. 
2. That a de·claration or deed restriction be writ ten satisfactory to the 
Zoning Administrator, which will not allow the construction of a 
residence upon lot 13. 
When you have a proposed deed restriction prepared, please forward it to 
me for approval. I also wish to compliment Jim McLaughlin for getting 
the necessary application items in on time and for his complete presentation. 
Sincereley, 
Ed Nigbor 
Zoning Administrator 
EN/jaf 
EXHIBIT_\\/(~-
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EXHIBITN 
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Bolt 140, lt.,;lcy, ldal.o c:si;,:, 
(208) 788-4665 
Mr. and Mrs. 111omas Weisel 
P. 0. Box 621 
Ross, California 98497 
Dear Mr. and Mrs. Weisel: 
October 14, 1983 
On October 12, 1983, the Blaine County Board of County Commissioners 
reviewed the recommendation and cqnditions of the Planning and Zoning 
Commission regarding your application for a Conditional Use Permit to 
construct servants' quarters on Lot 14, Beaver Springs Subdivision. 
They approved the application subject to the following conditions: 
1. That all buildings be located outside of the 100-foot 
setback from State Highway 75 (as your revised building 
plans showed). 
2. That a declaration or deed restriction be written 
satisfactory to the Zoning Administrator; which will 
not allow the construction of a residence upon Lot 13. 
In addition they also concurred with the Planning and Zoning Commission's 
approval of your Variance request to construct a 1,570 square foot 
servants quarters. 
Please contact me if you have any further questions. 
Sincerely, 
Ed Nigbor 
Zoning Administrator 
EN:rr 
cc: Jim McLaughlin 
EXHIBIT-----'-tJ-=---
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EXHIBIT 0 
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v<:111 UC UD U<-t::::,Up 
ROGER E. CRIST 
BRIAN .J, BARSOTTI 
V l cl< & Gordon Rosenberg 
LAW OFFICES OF 
ROGER E. CRIST 
HELM STATION, SUITE 206 
SUN V ALLE:Y ROAD 
P, O. BOX 2326 
KETCHUM, IDAHO B3340 
208-, --:; -5373 
. '\ 
f>;,\ \I,},\_~ I\ 
·;1\ I 
' 1)\ \ 
I \ 
ROGER E. CRIST 
OF COUNSEL TO: 
p.4 
October 14, 1983 CRIST, GRIF'FITHS, BRYANT. 
SCHULZ, BJORN & CLOHAN 
550 HAMIL TON AVENUE 
Marideth Sandler 
Blaine County P & Z 
P.O. Box 149 
Hailey, Idaho B3333 
P. 0, BOX 90 
PALO AL TO. CA 94302 
41S/321·5000 
Re: Conditional Use Permit, Weisel Residence in 
Beaver Springs Subdivision 
Dear Marideth: 
Jim McLaughlin asked that I forward to you a copy of the 
Agreement entered into between Thom Weisel and the.Beaver 
Springs Owners Association. Upon execution by a 
representative of the Association, I will record the 
document. 
As you can see from the Agreement, the further development 
is restricted in perpetuity and is binding on Mr. Weisel's 
successors and heirs. 
I beli~ve the Agreement will satisfy the requirements of the 
Count1 in this regard. Please let me know if I can provide 
you with further information. 
REC/ lv 
Encl. 
cc: Thorn Weisel 
Jean Smith 
Jim McLaughlin 
r,:v·~rul 
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M0l\'TGOMERY SECURITIES 600 MONTGOMERY STREET SAN FRANCJSCO, C4 94ill 
(d}S) 627·2000 
THOMAS W. WEISEL 
SrnlDr Porui~ 
May 28, 1987 
Mr. Philip G . Ottley 
President and Design Review Committee Chairman 
P.O. Box 1182 
Sun Valley, ID 83353 
Dear Mr. Ottley: 
Vicki and I have two concerns about the most recent proposals 
on Mr, Lewis' planned building. Our first concern is the 
location of the barn, It is our view that the common area and 
open space views should be kept open, Owners of the existing 
homes on the east side (road side) of the common area have made 
an effort to build their buildings up on or into the ridge. This 
has allowed for an open view and a feeling of space for all 
residents of Beaver Springs. Mr. Lewis is already building his 
house outside of the building envelope and we feel that locating 
any other building close to the common area will infringe on the 
feeling of open space we all presently enjoy. We propose that 
Mr. Lewis not be allowed to build his barn/caretakers building 
any closer to the common area than any emting building on Mr. 
Gibson's or our lot. We feel it should be 180 feet from the 
common area, parallel to existing buildings on Mr. Gibson's and 
our lots. 
Our second concern is regarding the existence of a 
self-sustained living quarter in an outbuilding. When Mr. Lewis 
first proposed this building, it Wa.E for a barn, not a 
caretaker/barn. For an outbuilding to have a full kitchen and 
living quarters suggests the possibility of two families living 
on one lot. In order for us to have been aJlowed to build our 
caretakers house, we had to own two lots and give up the right to 
ever build on the second. Also, our caretakers house is less 
than 25 feet from the main house whereas Mr. Lewis has proposed 
his outbuilding to be 120 feet from his me.in house. The :proposed 
outbuild1ng could be in violation of the Beaver Springs CC&R's as 
well as the Blame County ordinance on servants' or caretakers' 
quarters. 
Our overriding thought has been and continues to be that we 
keep Beaver Springs as open and undeveloped-looking as possible. 
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Keeping the common area/valley between the homes free of 
structures will help us to maintain that look and feeling. 
Thank you for the opportunity to express our thoughts in this 
mat tel'. 
Kind regards, 
~~-c::/ 
Thomas W. Weisel / 
cc: 
Mr. William Fr>uehling 
California Comm. Builders 
2333 WHshlre Blvd. 
Suite 550 
Santa Monica, CA 90501 
Mrs. Lori Sarcbette 
P.O. Box 1019 
sun Valley, ID 83353 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAI NE 
THOMAS WEISEL, a married man 
dealing in his sole and separate 
property, 
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ASSOCIATION, INC., an Idaho 
co,rpor'a tion, . ,- · . 
·Defenc;lant :-
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. DEPOSI_TI,ON . OF · PH I LIP OTTLEY 
SEPTEMBER 10, 2009 
.REPORTED BY: 
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1-800-234-9611 
CourtNotary Public. BOISE ID 
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Service, Inc. 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
THOMAS WEISEL, a married man 
dealing in his sole and separate 
property, 
Plaintiffr 
vs. 
Case No. CV-09-124 
BEAVER SPRINGS OWNERS 
ASSOCIATION, INC., an Idaho 
corporation, 
Defendant. 
REPORTED BY: 
DEPOSITION OF PHILIP OTTLEY 
SEPTEMBER 10, 2009 
DIANA KILPATRICK, CSR No. 727, RPR 
Notary Public 
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THE DEPOSITION OF PHILIP OTTLEY was 
taken on behalf of the Plaintiff at the office of 
Haemmerle & Haemmerle, 400 South Main Street, 
Suite 102, Hailey, Idaho, commencing at 9:30 a.m. 
on September 10, 2009, before Diana Kilpatrick, 
Certified Shorthand Reporter and Notary Public 
within and for the State of Idaho, in the 
above-entitled matter. 
APPEARANCES: 
For Plaintiff: 
Haemmerle & Haemmerle 
BY JVIR.. FRITZ X. HAEMMERLE 
400 South Main STreet, Suite 102 
P.O. Box 1800 
Hailey, Idaho 83333 
For Defendant: 
Lawson and Laski 
BY MR.EDWARD A. LAWSON 
P.O. Box 3310 
Ketchum, Idaho 83340 
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which you and I discussed this pending litigation 
2 and the fact that I'm representing the Beaver 
3 Springs Owners' Association. Do you recall our 
4 conversation? 
5 A. Yes, I do. 
6 Q. My purpose is to -- as Mr. Haemmerle's 
7 purpose is to -- establish the underlying facts 
8 leading up to the litigation between Weisel and 
9 the association. I've had handed to you a 
10 document marked Exhibit 9. Do you remember 
11 receiving this letter from Mr. Weisel in May of 
12 1987? 
13 A. No. 
14 Q. Is your handwriting on the letter at 
15 the bottom? 
16 A. That is correct. 
17 Q. And was your address Box 1182, Sun 
18 Valley, do you recall? 
19 A It must be a legitimate box, but it 
20 must belong to the association. 
21 Q. Okay. And I know you testified that 
22 you weren't certain when you were the president 
23 or on the Design Review committee, but this 
24 letter is addressed to you as, "President and 
25 Design Review Committee Ch · 
Page 62 
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Exhibit 9. Do you see that? 
2 A. Yes. 
3 Q. Would you take a moment to read that 
4 paragraph? 
5 A. Yes. I've reviewed that. 
6 Q. Does that refresh your recollection at 
7 all, Mr. Ottley, regarding the plans that 
8 Mr. Lewis proposed for his property in the Beaver 
9 Springs Subdivision? 
10 A. Well, it would be helpful to see the 
11 actual prints or drawings, but based on the 
12 written word here, yes. 
13 Q. Okay. Now, Mr. Weisel is expressing to 
14 you, as the president and Design Review committee 
15 chairman, he's concerned about self-sustained 
16 living quarters in an outbuilding. That's the 
17 first sentence of paragraph 2. Do you see that? 
18 A. It relates to Mr. Weisel. 
19 Q. Well, he's talking about Mr. Lewis and 
20 his building, which originally was a barn, and 
21 not, apparently, including caretaker quarters. 
22 That was my question. 
23 A. Okay. Yes. 
24 Q. And then in that same paragraph, the 
Page 64 
that? outbuilding to have a full kitchen and living 
2 A Yes. 2 quarters suggests the possibility of two families 
3 Q. Do you know whether you were president 3 living on one lot." Do you see that language? 
4 and Design Review committee chairman in May of 4 A. Yes. 
5 1987. 5 Q. Did I quote that correctly? 
6 A Well, you're challenging my memory, but 6 A. Yes. 
7 the assumption is that I was, yes. 7 Q. Was that a concern that the Design 
8 Q. This letter has to do with a proposal 8 Review committee had about Mr. Weisel's 
9 by a Mr. Lewis for building on his property in 9 development on his lot, and specifically the size 
10 the Beaver Springs Subdivision. Correct? 10 of the guest quarters on Lot 14 proposed in 1983? 
11 A. Yes. 11 A. There were similarities and concerns, 
12 Q. And it is a letter wherein Mr. Weisel 12 yes. 
13 expresses some concerns about the proposed 13 Q. Okay. Then Mr. Weisel goes on to say, 
14 development of the Lewis property? 14 "In order for us to have been allowed to build 
15 A Yes. 15 our caretakers house, we had to own two lots, and 
16 Q. And he talks about the location of the 16 give up the right to ever build on the second 
17 barn being the first concern, and how it 17 lot." Do you see that? 
18 infringes on the common area. Do you see that, 18 A. Yes, I do. 
19 in the first paragraph? 19 Q. Is that a correct statement, as far as 
20 A Yes. Let me just review. Yes. I've 20 you know? 
21 reviewed that condition. 21 A. What I believe, what I've seen in your 
22 Q. There was a second concern expressed by 22 office and today, yes. 
23 Mr. Weisel to you regarding the existence of a 23 Q. And is the reason why Mr. Weisel was 
24 self-sustained living quarter, an outbuilding. 24 required to own two lots and give up the right to 
25 That concern's found in the second paragraph of 25 build on the second lot because of the 
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September 14, 2004 
JOHN A. SEILLER 
ATTORNEY AT LAW 
191 FIFTH STREET WEST • POST OFFICE Box 6090 
KETCHUM, IDAHO 83340-6090 
208/726-5962 • FAX 726-5998 
PRACTICE@SUNVALLEY.NET 
SENT BY EMAIL TO peterbsmith@cox-internet.com 
Mr. Pete Smith. President 
Beaver Springs Owners Association, Inc. 
PO Box 67 
Sun Valley, JD 83353 
RE: Lots 13 and 14 Beaver Springs Subdivision/Thomas W. Weisel 
Dear Pete: 
Pursuant to our telephone conversations on Thursday, August 19, 2004 and Tuesday, September 
14, 2004, I just received yesterday afternoon, September 13, 2004, the plat maps for Lots 13 and 
14 of Beaver Springs Subdivision (the "Subdivision"). As you know, my client, Thomas W. 
Weisel, owns Lots 13 and 14. As we have previously discussed, my intent in obtaining those 
maps was to determine the relationship of the structures on Lots 13 and 14 to the agreement 
dated October 1~ 1983 between my client and the Beaver Springs Owners Association, Inc., an 
Idaho nonprofit corporation (the "Association"). There appear to be varying interpretations of 
the language of the October 12, 1983 agreement. As a result there has been some effort to look 
into the purpose and intent of the agreement This was my purpose in obtaining these maps from 
my client's architect on the project, Jim McLaughlin. While it appears that we may actually 
have to survey Lots 13 and 14 to determine the exact locations of the structures, it is apparent 
from the plat maps that all the buildings (ie primary residence and detached garage, guest house 
and pool house converted from a barn) are located entirely on Lot 14, and there are no buildings 
whatsoever on Lot 13. According to my client, the building of the detached guest house 
precipitated the October 12, 1983 agreement 
It is my understanding that at the time the October 12, 1983 agreement was made that Beaver 
Springs Subdivision was within Blaine County, Idaho, but it is now within the City of Ketchum. 
As a result the applicable zoning and ordinances have changed. The property is currently zoned 
LR-2. I reviewed applicable City of Ketchum zoning ordinances, specifically, Chapter 17.24, 
Limited Residential District-2 Acres Zoning District (LR-2), Chapter 17.108, Accessory 
Dwelling Unit Overlay District (ADU) and Chapter 17.124, Accessory Building and Uses. From 
my review, with the exception of the square footage of the guest house, it appears the buildings 
on Lot 14 meet the requirements of those ordinances. Of course, since Lot 14 and the buildings 
it contains existed prior to annexation into the City of Ketchum, all existing structures would be 
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Mr. Pete Smith, President 
Beaver Springs Owners Association 
September 14, 2004 
Page 2 of 3 
"grandfathered" under Ketchum ordinances. This would be true even if they failed to conform to 
Ketchum ordinances in some respect. 
lt also appears that the number of buildings on Lot 14 does not exceed the currently effective 
Declaration of Restrictions of Beaver Springs Subdivision (CC&R's). Please note, lam not 
taking into account any changes to the CC&R's, which at present will have no impact on this 
issue. The current CC&R' s allow one ( l) primary single family residence and three (3) 
outbuildings. Pursuant to Article IL, paragraph 13., the CC&R's allow three detache-d 
outbuildings. In addition to my client's primary residence, there is also an existing detached 
garage, a pool house that was converted from .a barn that preceded the October 12, 1983 
agreement and a guest house. It also appears from my plat map of Lot 14, although a survey will 
confirm this, those three structures meet the setback regulations of the CC&R' s that are found in 
Article II., paragraph 13. In this case and also pursuant to the CC&R's, each detached 
outbuilding also conforms in appearance to the primary residence. It appears that the 
nonconforrnance with respect to the current CC&R's is simply that the guest house exceeds the 
square footage specified in the CC&R's, hence, the need for the October 12, 1983 agreement 
from the Association's perspective. 
As a result, it does not appear that the existing setbacks from the lot line between Lots 13 and 14 
have been violated or compromised in any way under the current CC&R's. It appears that the 
specified square footage of the detached guest house was exceeded in the development of Lot 14. 
As a result, my client proposes to resolve the issues associated with the October I2, 1983 
agreement, as follows: 
I . Lots 13 and 14 wil I remain two separate lots and the lot line between 13 and 14 
will not be vacated; 
2. As long as the existing guest house exceeds the square footage specified by 
whatever CC&R' s are in effect at the time, there shall be no development on Lot 13 of any 
residences or outbuildings. However, if the existing guest house is either reduced to the square 
footage specified by whatever CC&R's are in effect, removed altogether or replaced with 
structures that meet the requirements ofCC&R's in effect at that time and receive Design 
Review approval, Lot 13 may be severed from Lot 14 and developed as a separate and distinct 
parcel in the Subdivision; 
3. As long as Lot 13 remains undeveloped and in common ownership with Lot 14, 
the owner of Lots 13 and 14 shall pay two sets of dues and assessments to the Association for 
both lots, and as a resuh, the owner shall retain two (2) votes, one for each lot; 
4. The October 12, 1983 agreement will be revised at my client's expense in a way 
that is acceptable to my client and the Association and my client will record a memorandum of 
2 9 1 
Mr. Pete Smith, President 
Beaver Springs Owners Association 
September 14, 2004 
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the revised agreement in the reaJ property records of Blaine County, Idaho to notify any 
prospective buyers of either Lot 13 or Lot 14 that the property is encumbered by such an 
agreement, unless and until the conditions of the agreement are satisfied to allow the ownership 
and development of Lots 13 and 14 to be severed. 
This concludes the proposal that r would appreciate you presenting to the Board of Directors and 
the Design Review Committee for Beaver Springs Owners Association, Inc. Thank you for your 
assistance and consideration in advance. 
Sincerely, 
John Sei[ler 
cc: Thomas W. Weisel 
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LAWSON & LASKI, PLLC 
ATTORNEYS AT LAW 
Edward A. Lawson 
EAL@LA WSONLASKLCOM 
Mr. Pete Smith 
President 
Beaver Springs Owner's Association 
Post Office Box 107 
Sun Valley, Idaho 83353 
March 1, 2005 
Re: October 12, 1983 Agreement re Lots 13 & 14 
Beaver Springs Subdivision 
Dear Pete: 
675 SUN VALLEY ROAD, SUITE A 
POST OFFICE Box 3310 
KETCHUM, IDAHO 83340 
TELEPHONE: 208-725-0055 
FACSJM!LE: 208-725-0076 
WWW.LA \VS ON LASKI.COM 
Pursuant to the request of the Beaver Springs Owner's Association (the "Association"), I 
have reviewed the following documents: 
1. Bylaws, and all amendments and restatements; 
2. Articles of Incorporation, and all amendments and restatements ( collectively, 
"Articles"); 
3. Declaration of Restrictions of Beaver Springs Subdivision, and all restatements 
and amendments ("Declarations"); 
4. October 12, 1983 Agreement ("Agreement") between the Association and 
Thomas Weisel ("Weisel"); 
5. Variance and Conditional Use Permit approvals issued by the Blaine County 
Planning and Zoning Commission in September of 1983 pertaining to Lots 13 & 
14 of the Beaver Springs Subdivision (the ''Property"); and 
6. Survey of the Property. 
Based upon our review of the documents and Idaho statutory and case law, we are of the 
opinion that 1) Weisel has performed under the terms of the Agreement; 2) the Board may, with 
the consent of Weisel, enter into a modification or rescission of the Agreement, provided that 
any further development on Lots 13 & 14 meets any and all statutory requirements of the City of 
Ketchum and the State ofldaho; 3) the guesthouse on Lot 14 is legal; and 4) the City of Ketchum 
may restrict development on Lot 13 if the accessory dwelling unit on Lot 14, as it currently 
exists, does not meet the standards set forth the Ketchum ordinances regarding accessory 
dwelling units. 
EXHIBIT __ S __ _ 
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Set forth below is the basis for the foregoing opinions. 
Performance by Weisel: By the tezms of the Agreement, the parties deemed lots 13 and 
14 one parcel. There was no requirement of Weisel to either record a revised plat or even a 
survey of the two lots. The only obligation on the parties was to record the Agreement; and this 
obligation was satisfied by its recordation on December 7, 1983, as Instrument No. 246208. The 
language of the Agreement was and continues to be consistent with the language of the 
Declarations, with the only requirement being the approval of the Design Committee. 
The Declarations do provide on page 8 that the failure by the applicant to accomplish any 
proposed and approved change within one year after the date of approval, will cause the approval 
to be deemed automatically revoked. It appears from paragraph I of the Agreement, that 
Weisel's plan of development for Lot 14 was submitted to the Design Committee and approved. 
The guesthouse is not explicitly mentioned, however paragraph 2 of the Agreement speaks to 
improvements to be constructed in the setback lines along the common bowidary of Lot 13 and 
14. A reasonable interpretation of the Agreement results in the guesthouse being deemed 
approved, and constructed per the approved plans. 
Based upon the foregoing, it appears that Weisel performed under the terms of the 
Agreement which does not expressly require a re-plat of the lots to remove the boundary line. 
Authority of Board: The Board of the Association is mandated by the Articles and by 
Idaho Code to, among other fuings, manage the development of the Beaver Springs Subdivision 
as set forth in the Declarations, and to do any and all such acts connected with managing the 
development. Further, the Board is authorized to do any act and to exercise any power a natural 
person could do or exercise, and which is authorized by law. As such, the Board has the power 
and authority to enter into contracts to further the purposes set forth in the Declarations. 
Further, basic contract law provides that if two parties enter into a contract they are free 
to rescind or modify the agreement by mutual agreement. The surrender of rights under the 
original agreement by each party is the consideration for the mutual agreement of rescission or 
modification. 
Based upon the foregoing, the Board had the power and authority to enter into the 
Agreement, and it now bas the power and authority to modify or rescind the Agreement subject 
to a valid vote of the Board. 
By the terms of the Articles, a valid vote of the Board is a vote of a majority of the 
directors present at a meeting of which a quorum is present. A quorum of the Board is a majority 
of the directors. Weisel, as member of the Board, clearly has a conflict of interest as he has a 
direct interest in any modification and/or rescission of the Agreement and should therefore 
abstain from any vote on this issue. If a quorum of the Board cannot be established without 
Weisel, then Idaho statutory law provides in LC. §30-3-81, that a vote for the modification or 
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termination of the Agreement will be valid by the affirmative vote of a majority of the directors 
on the Board that have no direct or indirect interest in the transaction. 
Fiduciary Dug of Director/Board: As you are aware, the Board owes a fiduciary duty 
to its members. The power and authority of the Board must be exercised judiciously by the 
directors. Under the Idaho Nonprofit Corporation Act, a director is to discharge his/her duties: 
1) in good faith; 
2) with care an ordinarily prudent person in a like position would exercise under similar 
circumstances, and; 
3) in a manner the director reasonably believes to be in the best interests of the 
corporation. 
In discharging your duties as a director, you are entitled to rely on information, opinions, 
reports or statements prepared by an officer or employee of the Association, legal counsel, or 
other professionals, and a committee of the Board of which the director in question is not a 
member if it is a matter within the committee's jurisdiction and the director reasonably believes 
the committee merits confidence. 
There is no liability of a director to the association, any member or any other person for 
any action taken or not taken as a director, unless a director fails to meet the standard of care set 
forth above. Further, a court generally will uphold a board decision provided that the decisions 
are made in good faith in what the directors believe to be is the association's best interest. 
By obtaining this legal opinion and documenting the decision process setting forth the 
basis and rationale for any decision pertaining to the Agreement, and by Weisel abstaining from 
any action, each of the directors should be deemed to have judiciously exercised their duties as 
members of the Board, and in turn the Board to its members. 
Effect of Annexation; Ketchum City Ordinances: In 1990, the Property was annexed 
into the City of Ketchum pursuant to the Beaver Springs Annexation Agreement and Agreement 
for Services ("Annexation Agreement"). As a result, Blaine County no longer has jurisdiction 
over the Property. The Property is now subject to the City of Ketchum's jurisdiction and thereby 
its ordinances. 
The Annexation Agreement states that the ownership of the Property, and the 
improvement and development of it, shall be subject to the Ketchum City Ordinances governing 
the zoning district referred to as Limited Residence - Two Acre (LR-2). The Annexation 
Agreement is silent as to any prior issued permits or variances relating to property that was 
annexed. However, in the case of Boise City v. Blaser, 98 Idaho 789 (1977), the court held that a 
landowner is protected against a future zoning change, by annexation or otherwise, if, in reliance 
on the permit or the existing zoning, he has made substantial expenditures before the zoning is 
changed. 
10353-001 
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The variance and conditional use permit issued by Blaine County authorized the 
construction of servants' quarters and a garage in one structure on Lot 14 on the condition that 
no residence would be constructed on Lot 13. A declaration or deed restriction setting forth the 
restriction on Lot 14 was to be approved by the Blaine County Zoning Administrator. 
Weisel, presumably in reliance on the variance and conditional use permit, constructed 
the guesthouse. Based upon information we obtained from Blaine County Title, the only 
document of record in the Official Records of Blaine County is the Agreement. The recordation 
of the Agreement in the public records puts all on notice that there was and is a restriction in 
place pertaining to Lot 13. Therefore, the recordation of the Agreement would in all probability 
satisfy the County's requirement of a declaration or deed restriction. 
The Zoning Ordinance for the City of Ketchum at Chapter 17.108 provides for an 
Accessory Dwelling Overlay District. A property owner seeking to construct a guesthouse with 
kitchen facilities on a parcel in excess of one (1) acre may do so, provided the guesthouse is no 
more than twelve hundred square feet (1,200') and submits to the design review process required 
by the City of Ketchum. Similar to Blaine County requirements, a variance would be required to 
construct a guesthouse in excess of twelve hundred square feet (1,200'). 
The Survey of Lots 13 and 14 indicate the guesthouse to be one thousand nine hundred 
and one square feet (1,901 '). It is not clear from the Survey, what amount of this square footage 
is allocated to the accessory dwelling unit versus garage space. If the gross square footage of the 
accessory dwelling unit is twelve hundred square feet (1,200') or less, then we believe that the 
City would have no grounds for enforcing the restriction on development of Lot 13. 
Further, even if the guesthouse consists of greater than twelve hundred square feet 
(1,200'), we believe the guesthouse legally exists. The guesthouse would be deemed to legally 
exists based upon rational set forth by the court in the case of Boise City, Id.; notwithstanding 
that the guesthouse would not be able to be constructed today without a variance from the City of 
Ketchum, Weisel relied upon the issuance of the County's variance and conditional use permit 
and subsequently constructed the guesthouse and made substantial expenditures before the 
Property was annexed into the City of Ketchum. 
However, the City of Ketchum does not appear to be bound by the regulatory decision 
taken by the County affecting the property prior to annexation by the City. Boise City, Id. The 
case appears to be limited to situations, as stated above, in which a permit was issued, and the 
permitted structure and/or use was substantially completed prior to the annexation into a 
municipality. See Boise City and City o{Lewiston v. Bergamo, 119 Idaho 221 (1990). There 
appears to be no case law on point addressing a municipality's authority after annexation to 
modify conditions to a permit, which was granted prior to annexation. But it is reasonable to 
interpret the courts holding in Boise City, Id., to perm.it a municipality to elect to be bound by a 
prior regulatory decision if the prior issued permit is consistent with the municipality's zoning 
laws. 
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Therefore, although the City could not require the removal of the guesthouse, if the 
guesthouse does not meet the current Ketchum zoning requirements for an accessory dwelling 
unit, the City may have the power to disapprove of development on Lot 13. 
Cloud on Title: So long as the Agreement exists in the public record, a cloud on the title 
of Lot 13 does and will continue to exist. In other words, any third person dealing with Lot 13 
will be deemed to have knowledge of the Agreement. 
Conclusion: The Board, after careful consideration as to why a modification or 
rescission of the Agreement is in the best interests of the Association, may, by lawful vote, 
modify or rescind the Agreement Any modification or rescission of the Agreement entered into 
by the Association and Weisel should provide that any and all development of Lot 13 should be 
subject to compliance with all applicable laws and ordinances of the City of Ketchwn and the 
State ofldaho. 
The guesthouse is and will continue to be a legal guesthouse. If the guesthouse meets the 
current requirements of the City of Ketchwn' s Accessory Dwelling· Unit Overlay District, then 
we are of the opinion, that the City would have no authority to restrict development of Lot 13 
based upon the Agreement. However, if the guesthouse does not conform to existing Ketchum 
Zoning Ordinances, the City may approve, conditionally approve or deny development of Lot 13 
based on the existence of a non-conforming building or use. 
Hopefully, this letter addresses all of your questions and concerns. I look forward to the 
opportunity to discuss this matter with you when we meet. 
Sincerely, 
LAWSON & LASKI, PLLC 
Edward A. Lawson 
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LAWSON & LASKI, PLLC 
ATTORNEYS AT LAW 
Edward A. Lawson 
EAL@LA WSONLASKI.COM 
Mr. Pete Smith 
President 
Beaver Springs Owner's Association 
Post Office Box 107 
Sun Valley, Idaho 83353 
March 25, 2005 
Re: Votes and Dues re Lots 13 & 14 of 
Beaver Springs Subdivision 
Our File No. 10353-001 
Dear Pete: 
f 1l£ COPY 
675 SUN VALLEY ROAD, SUITE A 
POST OFFICE Box 3 310 
KETCHUM, IDAHO 83340 
TELEPHONE: 208-725-0055 
FACSIMILE: 208-725-0076 
WWW.LAWSONLASKI.COM 
In connection with Lots 13 &14, you have asked us to determine the number of votes and 
the amount of dues that should be allocated to these lots given the intent to create one lot out of 
the two (2) lots pursuant to the Agreement by and between Tom Weisel and the Beaver Springs 
Owners Association dated as of October 1983 ("Agreement"). 
Based upon the reasons set forth below, we are of the opinion that Tom Weisel, as the 
owner of Lots 13 and 14, subject to the Agreement, has a single membership and one (1) vote in 
the Association. Therefore, dues should be assessed as if he owned only one (1) lot. 
The Second Amendment and Restatement of Declaration of Restrictions of Beaver 
Springs Subdivision ("Declaration"), recorded January 31, 2005 in the official records of Blaine 
County, provides in Section V.2. the following: 
"If two (2) or more Lots are combined under single ownership, as provided elsewhere in 
Paragraph 17 of Article II [of the Declarations], with permanent restrictions encumbering the 
combined Lots to permit construction of only one (1) single family residence and other 
improvements are herein permitted for a single Lot, the combined Lots shall thereafter become 
and be treated as a single Lot entitling the owner to a single membership and one (1) vote in the 
Association." 
The above stated language was not included in the original Declarations. However, this 
provision was added in the First Amendment to the Declaration recorded in 1986. 
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Mr. Pete Smith 
March 25, 2005 
Page 2 
As we addressed in our previous letter to you, we are of the opinion that by the terms of 
the Agreement, Weisel received the approval of the Design Committee and combined two (2) 
lots into one (I) in accordance with paragraph 17 of the Article II of the Declarations. Therefore, 
the Declarations are very clear that Weisel, since at least the time of the recordation of the First 
Amendment to the Declarations in 1986, has been entitled to only a single membership and one 
( 1) vote in the Association. 
Should the Association remove the development restriction currently imposed on Lot 13, 
then at that time, Weisel would be entitled to a membership and a vote in the Association for 
both lots, meaning two (2) votes and two (2) memberships, with dues assessed accordingly. 
Should you have any other questions concerning this matter, please do not hesitate to 
contact me. 
Sincerely, 
LAWSON & LASKI, PLLC 
fkr;i~ 
Edward A. Lawson 
10353-001 
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IN THE DISTRICT COORT Or THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
THOMAS WEISEL, a married man 
dealing in his sole and separate 
property, 
Plainti f f, 
vs. Case No . CV-09-124 
BEAVER SPRINGS OWNERS ASSOCIATION, 
INC., an Idaho corporation, 
Defendant. 
REPORTED BY: 
DEPOSITION OF ROBERT E. SMITH 
SEPTEMB8R 22, 2009 
CATHERINE PAVKOV, CSR NO . 658 
No tary Public 
SOUTHERN 
1·800-234-9611 
NORTHERN 
1-800-879-1700 
Court 
Reporting 
Service, Inc. 
• BOISE ID 
208-345-9611 
• POCATELLO, ID 
208-233-0816 
• 1ts1-~jl~}&i ID • ~4~'.:e~1-~7~r 
• COEUR D'ALENE, ID 
208-765-1 700 
• SPOKANE WA 
509-455-45 f 5 
Since /970 
Registered Professio11al Reporters 
• HAILEY, ID 
l / 208-578-1049 EXHIBIT _ _.l.t..Jl.1,: .... ,.,,.l--www.idahocourtrecortino.com 
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ORIGINAL 
ERTIFICATE OF ROBERT SMIT 
I, ROBERT SMITH, being first duly sworn, depose and say: 
That I am the witness named in the foregoing deposition; 
that I have read said deposition and know the contents thereof; 
that the questions contained therein were propounded to me; and 
that the answers therein contained are true and correct, except 
for any changes that I may have listed on the Change Sheet 
attached hereto. 
2009. 
DATED thisJ_,'}- day of ~ , 2009. 
ROBERT SMITH 
SUBSCRIBED AND SWORN to before me this 2.rctay of 'be,c,,. 
NAME OF NOTARY PUBLIC 
NOTARY PUBLIC :]7, ~-------c--
RES I DING AT ~/) 
MY COMMISSION EXPIRES 1 0- 04. I 0 
21025B4 (Due December I, 2009) 
208/345-9611 M&M COURT REPORTING SERVICE 208/345-8800 (fax) 
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1 discussion that went on fo ouple of years and 1 have any of any facts that went into 
2 they were mailing out things. But I never read 2 this approval as contained in Exhibit 4? 
3 it. 3 A. Well, I have what we're talking 
4 Q. As you sit here today, do you have 4 about now. 
5 any knowledge about how particular applications 5 Q. Okay. I want to know what, if any, 
6 are reviewed by the design review committee? 6 involvement you had in this approval as contained 
7 A No. 7 in Exhibit 4? 
8 (Exhibit 3 marked.) 8 A Nothing. 
9 Q. (BY MR. HAEMMERLE) Bob, I'm showing 9 Q. So to be sure, you reviewed no 
10 you what's been marked as Exhibit 3. And I'll 10 plans? 
11 represent to you this is a cover letter from Jim 11 A. Nothing. 
12 McLaughlin for Thom Weisel's application dated on 12 Q. You didn't talk --
13 or about September 1, 1983. Have you ever seen 13 A Nothing to do with it. I was not on 
14 this document before? 14 the committee. 
15 A. No. 15 Q. Okay. To the best of your 
16 Q. Were you involved in any way in the 16 knowledge, Jean Smith was on design review at that 
17 application submitted by Thom Weisel on or about 17 time? 
18 September 1, 1983? 18 A. Yes. 
19 A No. 19 Q. Jean Smith is your wife? 
20 Q. You didn't review any plans 20 A Well, I don't know if she was on 
21 submitted by Mr. Weisel? 21 design review or president of the association. 
22 A I don't remember doing it, no. 22 Was she both? Was she ever president of the 
23 Q. Did you ever meet with Thom Weisel 23 association? Here it says she's president of the 
24 regarding this application dated September I, 24 association. 
~2=5----'-J ..... 9~B3~?~-------~--~------,--'2-5~-~Q...,..._~O-kay Do you have any knowledge as 
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A. Specifically? 1 you sit here today whether Jean Smith was on 
2 Q. Specifically. 2 design review on or about 1983? 
3 A. No. 3 A I don't remember. 
4 Q. Do you recall your wife Jean Smith 4 (Exhibit 5 marked.) 
5 meeting with Mr. Weisel about this application 5 Q. (BY MR HAEMMERLE) I'm showing you 
6 dated September 1, 1983? 6 what's been marked as Exhibit 5. Do you recognize 
7 A No. 7 that document? 
8 Q. Do you recall meeting with Jim 8 A. Yes. 
9 McLaughlin regarding this application dated 9 Q. What is that document? 
10 September 1, 1983? 10 is the agreement -- this is the 
11 A. No. 11 agreement with the County, is it? Or with Beaver 
12 (Exhibit 4 marked.) 12 Springs regarding the second lot. Between Thomas 
13 Q. (BY MR. HAEMMERLE) I'm showing you 13 Weisel and Beaver Springs owners, it says right on 
14 what's been marked as Exhibit 4. Do you recognize 14 the top. Okay. 
15 that document? 15 Q. We've referred to this document 
16 A No. Pretty self-explanatory though. 16 throughout this litigation as the 1983 agreement. 
17 Q. This is Jean Smith's approval of 17 And I'll do that for today's purposes. 
18 Mr. Weisel's application dated on or about 18 A. Okay. 
19 September 1, 1983. Do you know any facts -- 19 Q. When was the first time that you 
20 MS. CLARK: September what? 20 personally saw the 1983 agreement? 
21 Q. (BY MR. I-IAEMMERLE) This is the -- 21 A. Well, I remember seeing it 
22 MS. CLARK: Oh. 22 yesterday. But I can't remember the last time I 
23 Q. (BY WIR. I-IAEMMERLE) -- design review 23 saw it before that. 
24 approval of Mr. Weisel's application that be 24 MS. CLARK: I think his question was 
25 submitted on or about September I, 1983. Do you 25 do you remember the first time you saw it? 
(208) 345-9611 M & M COURT REPORTING INC. (208) 345-8800 (fax) 
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--BEAVER SPRINGS ANNEXATION AGREEMENT 
AND AGREEMENT FOR SERVICES 
This Agreement dated for reference purposes September 17 , 
1990, is made b.etween the CITY OF KETCHUM, IDAHO, a municipal 
corporation (":Ketchum"), and the BEAVER SPRINGS HOMEOWNERS' 
ASSOCIATION, INC., a non-profit ·corporation ("Associationll) and 
the owners of Lots 1-9 and 11-22, Beaver Springs Subdivision, 
Blaine County, Idaho ("Owners"). 
l. This Agreement is made and entered into in 
contemplation of the following facts and purposes: 
a. Owners ·are the record title holders of the real 
property comprising the l,ots in the Beaver Springs Subdivision 
( "Lots 11 ) more particularly described as Lots 1 to 9 and 11 to 22, 
inclusive, Beaver Spring Subdivision, according to the offi-cia1· 
plat thereof recorded as Instrument No. 181497, records of Blaine 
County, Idaho, and can provide for themselves and for KetchUJn 
through Association certain services specified herein after the 
annexation into the city of certain property. 
b. Association is the record title holder of the real 
property constituting the common.area ("Common Area") in the 
Beaver Springs Subdivision, more particularly described as Lot 
10, Beaver Springs Subdivision, according to the official plat 
thereof recorded as Instrument No. 181497, records of Blaine 
county, Idaho. 
1 
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c. The Lots and Common Area (collectively the 
nproperty") are situated in an unincorporated area of Blaine 
county, Idaho, adjacent and contiguous to the boundary of the 
city of Ketchum. 
d. The City of Ketchum has the power and authority to 
contract for services and to annex property. 
e. The Owners and Association desire to preserve the 
rural chara~ter of the ~roperty upon its annexation to. the City 
of Ketchum, and Ketchum is willing to annex the Property and to 
contract for services contemporaneously with the annexation on 
the terms hereinafter set forth, which contract and terms are 
intended to preserve the rural character of the Property. 
f. If the Property is owned, maintained, improved a~d 
developed under the ordinances, rules, regulations and 
jurisdiction of Ketchum, the effect would be benefic~al to the 
public health, safety and welfare of Ketchum, its environs, the 
Owners, the Association and the Property. 
2. Ketchwn agrees to contract for services and to annex 
the Property, and the Owners and Association agree to provide 
services and to have the Property annexed, upon the terms and 
conditions set forth in this Agreement. 
3. Ketchum agrees to classify, zone and district the 
Property, under the provisions of its zoning ordinances and under 
the procedures established there, to permit the ownership, 
improvement and development of it, or any part of i~, as Limited 
Residence -·2 acre (LR-2) long term residential occupancy as 
2 
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defined in Ketchum Zoning Ordinance No. 208. Ketchum agrees to 
amend its Zoning Ordinances so as to: (l) classify the Co:rn:mon 
.Area as Recreation Use (RU-District); and (2) to permit the Lots 
to have building envelopes located less than 400 feet from State -
Highway 75. 
After the annexation the Owners will continue to use their 
private water and septic systems, to keep horses on the Property, 
and own the roads within the Property as private roads. For a 
term of fifty (50) years from the date of this Agreement, in 
consideration of the mutual promises contained herein, Ketchmn 
hereby contracts with Owners and Association to provide 
maintenance services for themselves on the Property, and the 
owners and Association further agree, at their expense, to 
maintain, plow and repair the roads, water and septic systems 
within the Property in a good working condition so as not to 
create a risk to, or impair, the public health, safety or 
welfare. 
During the term of this Agreement, Ketchum further agrees 
that the existing intersections of the roads within the Property 
with public roads or streets shall not be altered by Ketchum. 
During the term of this Agreement, Owners and Association 
agree, with respect to each private water and septic system, to 
have each water system inspected at least annually and each 
septic system inspected at least every five (5) years by a person 
or persons and in a manner acceptable to Ketchum to determine i£ 
the systems are operating and being maintained properly. A 
3 
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written report of such inspections shall be maintained by the 
Association and shall be furnished to Retchllill upon its request. 
Further, if any system fails to operate the Owner of said system 
shall immediately notify the Association and Ketchum, and shall 
immediately repair or replace said system and furnish proof of 
such repair or replacement to Ketchum. 
owners and Association jointly and severally acknowledge and 
agree Ketchum shall not be liable for the failure of any private 
water or septic system nor the maintenance or repair of the roads 
and further agree to indemnify and hold Ketchum harmless from and 
against any claim, action, proceeding, liability, cause of 
action, loss, damage, cost, expense, including attorney fees, 
arising out of, or connected with, or resulting from the roads 
within the Property, or the water or septic systems, including 
without limitation the design, selection, possession, use, 
operation or failure thereof. owners and Association assume all 
risk and liability for the use, operation and failure of the said 
roads and systems and for injuries to persons or damage to 
property arising therefrom. 
4. Except as specifically otherwise provided in this 
Agreement, Owners and Association shall comply with Ketchum 
ordinances, laws, rules and regulations. 
5. Association agrees to and does hereby grant to Ketchuw 
its agents, employees and invitees an easement to travel on, over 
and across the roads within the Property for policer fire, 
ambulance and other emergency and official business purposes 
4 
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and across the roads within the Property for police, fire, 
ambulance and other emergency and official business purposes. 
6. Should any pertinent existing or future enacted 
resolutions or ordinances of KetchUIU be in any way inconsistent 
with any provisions of this Agreement, then the provisions of 
this Agreement shall govern and shall constitute lawful and 
binding amendments to the terms of those inconsistent ordinances 
or resolutions as they related to the Property. 
7. It is further agreed that any party hereto, either in 
law or in equity, by suit, action, mandamus or other proceeding, 
may enforce or compel the performance of this Agreement. 
8. This Agreement shall be binding on the Owners and 
Association, their successors and assigns and, to the extent 
permitted by law, upon successor corporate authorities of KetchU111 
and successor municipal corporations or other governmental forms. 
9. It is furt;her agreed that the several provisions of 
this Agreement shall be separable, and that if any court.of 
competent jurisdiction shall adjudge the provisions of this 
Agreement to be invalid or unenforceable, that judgment shall not 
affect the validity or enforceability of any other provision of 
this Agreement. 
lO. It is further agreed that this Agreement may be 
executed in any nUJDber of counterparts, and may only be amended 
by the mutual written consent of the parties. 
5 
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IN WITNESS, the parties have caused this instrument to be 
executed by their proper officers duly authorized to execute it, 
the day and year written first above. 
STATE OF IDAHO_, ) 
) ss. 
coun~y of B1aine... } 
BEAVER SPRINGS HOMEOWNERS' 
ASSOCIATION, me., a non-profit 
corporati~n ~"-. 
By: 2c};~.~ 
Its: ,Pl<. .e..s r -e-e ,v I 
. · u+k /\ 
o ~On this & day of t1ti.. EE 1 .>:--::::, -t- , 1990, personally appear-ed 
l\..Q, _ ~~ ~~ , known Ille or identifie.d to me to be the 
~'- 1 ___ : · of BEAVER SPRINGS HOMEOWNERS' ASSOCIATION, 
the corporation that executed the foregoing instrument, and 
acknowledged to me that such corporation executed the same. 
WITNESS l'llY hand and official seal. . ~~- ,fb-~ 
Notary Public for Idaho ~ 
Residing at fh.__;_:J-.i;-.....,....,,, 
c;}-' 
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Pete and Rebecca Smith 
P.O. Box 67 
Sun Valley, ID 83353 
;,:~::'','} 
i~?koMAS C. PRAGGASTIS 
ATTORNEY AND COUNSELOR AT LAW 
191 FIFTH STREET WEST 
POST OFFICE BOX 6090 
KETCHUM. JDAHO 83340 
TELEPHONE 
1208) 726-5961 . 
FAX 12081 726-599B 
EMAIL tcp@sunvaliey.net 
March 3, 2006 
RE: Beaver Springs Owners Association, Inc. 
Dear Mr. and Mrs. Smith: 
I represent Mr. Thom Weisel, owner of Lots 13 and 14 of Beaver Springs Subdivision. 
As you know, Thom Weisel is attempting to rescind an Agreement he made in 1983 with the 
Beaver Springs Owners Association, Inc. (the "Association") that prohibits all building on his 
Lot 13 of Beaver Springs Subdivision. I have enclosed a copy of that Agreement for your 
review. In past meetings, the Association's board of directors has taken the position that the 
owners should vote on whether the Agreement should be rescinded. Mr. Weisel would like your:-----.. 
\ . 
help to call a special meeting of the owners of the Association to vote on whether the Agreement 
should be rescinded. Through this letter, Mr. Weisel is soliciting your proxy and your request to 
call a special meeting, so that owners may vote on rescinding the Agreement. 
Pursuant to the 1986 Bylaws, owners representing only l/10 of the votes (i.e. at least 
three owners), may make written request to the Association's secretary to notice a special 
meeting. Notice of the meeting must be in writing and given ten days prior to the date of the 
meeting by hand delivery or regular mail to all owners. 
The notice of a meeting also needs to contain an agenda. The only agenda matter for 
discussion would be a vote by the members of the Association as to whether or not the 
Association rescinds the Agreement. 
DEPOSITION 
EXH1B1T-w 
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If you cannot or do not plan to attend the meeting, you can give your written proxy to 
another owner, who will be able to attend the meeting and vote on your behalf. I have enclosed a 
proxy fonn that you can also fill out and return to me in the enclosed envelope. Please note that 
if you are in favor of rescinding the Agreement, you can give your proxy to Mr. Weisel. If you 
have any questions or need any assistance in completing the enclosed items, please telephone 
me, at the above number, or Thom Weisel directly, at his office, at (415) 364-2501. 
Due to the short time frame, we would appreciate your response as soon as possible. 
Thank you for your consideration and assistance in advance. 
enclosures 
cc: Mr. Thomas W. Weisel 
3 15 
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PROXY FOR BEAVER SPRINGS OWNERS ASSOC!Af'ION, INC:. 
L owner of .1 lol in Beaver Spring1s Subdivisioo and mc.:rnhcr nl' Bcuve.r Spring~ Own~rli 
A:;:;(1t.:iation, Jnc. (the ''/\$SOciation·') hereby moki;, (.;Onstitutc and ilppo.inL 
___ ~-------____ ., ns my proxy, to vorc on my bdmlf at any Regular 
or .S~cial tvkcting of the loL t)Wners/members ol'thc ,A,i;:;o~iation, tu be.: held al :iny plat:e and/or 
time on nrn1tcrs th:.1L m:sy bi: eunsidere<l ut that meeting ari~ing out or rdottltl to lhc following,: 
A VOTt: BY THU J ,(rr OWNERS/MGMBERS OF n-1E ASSOCJATTON, /\S 
TO WHETHER OR NOT TflE ASSOC:rA TION l~ESCINOS THE 
AGREEMENT UETWEEN THE ASSOCJATlON AND T.UOM/\S WEISEL, 
DA TED OCTOBER I 2, 1983. CONCERNING RESTRIC i 10NS ON LOTS 1 J 
AND 14 OF'BEAVf'.R SPRINGS SlI.13.lllVISlON. 
D/\TEJ.)"IHlS __ D/\.YOF ________ .2006. 
---~------------'Lot-·-(i;igm1turc) 
lpntlt name) 
3 16 
March 2. 2006 
lk:1 ~er Spring:, Owner:. /\$~ut:iation. lnr.:. 
(;/o Mr:t Vicki Rusc:nhcrg_. s~crct\l.ry 
PO B\,.x l 07 
Sw1 Valh..:y. Jtbho fG]5J 
/)l'ar Mrs. Vidi l{osc11bcrg: 
As a lot ,1wnt!I' in Lic;ivcr Spring~ Slibdi v.i5iun ("B!:! .. 1vcr Springx") anJ 011.!mbr:r of t.hc B¢avcr 
Springs (hv1"1crs As:-;oci.11 ion, Inc. (lhc ·'A:..socia1ion "), I • .mrl on l:rehal for any other owner of my 
lot. request a special rnccLiny, of the members lo vtilt: on whdh~r or not the Assocint1on rescinds 
the Agr~l!ml.!nt bcrwoc:n th..:'. A:.S<.id~1Lion and Thomas Wcisr.:1, da1cd Ocu:iht!r 12, 198j1 concerning 
ruslrk~tiom; on Mr. Wcis~rs Lots 13 nncl 14 ufB~uwr Spring:,; SubJivisiun (the: "Agl'c::t:nncnt"). 
J:lut-smml 10 the 19K6 Bcawr Springs Byl:1w:s, mcmhers rcprei.enrinr. l/10 of tile vote-, oft.he 
As:,ociatinn i.:ntillcd lo~ t.:a.'>1 .1r a meeting, which is at ic~1 three ('3) mcntbe1-s).1,u1y make 
w1·ittcn request 10 ymL. the fk,tvl.!r Springs secretary, fQr you to notice a ::.pc.ci::d mcctjng. If you 
do not nm ice :.i s1'k\cial inecring witl1in ten ( l 0) duy~ of your ri.:c.;j 1>t of ti n.:4u1,,-:.sL. lht.::n lh~ owner:,; 
mttking lhc rcqu~tll m11y give f!Olic~ of u specia.l mc~ting. Notil;(.~ n1u:.1 be given Lu ull m~mbt.":rt-: 
in wdLing :md giv.::1.1 ten (JO} <fay~ prior lo lhc date ofthi:.\ meeting hy hand delivery or regular 
mt1H. ·n,c nolic~ of a special mv-clint nv-cJs to contain an ~gendn. 
I ,un rcquc:i(ing th~ :igemfa 11r tlmt SJ.lllcial meeting~ a voti: by the members of th-t AsMJCi:.1lhm, 
,ts IL• whether or not lhc Association rc~inLis th~ Agreement. 
Thm1k. yoo for your con::iidc.rntion .rnd assist;.mce iu ;:u.lvm1cc. 
SiUCl.':rdy, 
31 7 
Edward A. Lawson, Esq. ISB 2440 
Erin F. Clark, Esq. ISB 6504 
LAWSON LASKI CLARK & POGUE, PLLC 
675 Sun Valley Road, Suite A 
Post Office Box 3310 
Ketchum, Idaho 83340 
Telephone: (208) 725-0055 
Facsimile: (208) 725-0076 
Attorneys for Defendant 
Beaver Springs Owners Association, Inc. 
ORIGINAL 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
THOMAS WEISEL, a man-ied man dealing in ) 
his sole and separate property, ) 
Plaintiff, 
vs. 
BEA VER SPRINGS OWNERS 
) 
) 
) 
) 
) 
) 
ASSOCIATION, INC., an Idaho corporation ) 
Defendant. 
-----------------
) 
) 
Case No. CV-09-124 
:MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
COMES NOW Defendant Beaver Springs Owners Association, Inc. ("Beaver Springs" or 
"Association"), by and through its counsel of record, Lawson Laski Clark & Pogue, PLLC, and 
submits the following memorandum of points and authorities in support of its Motion for 
Summary Judgment: 
I. INTRODUCTION 
This case is a simple one. In 1983, Plaintiff Thomas Weisel ("Weisel") - a very 
sophisticated and successful businessman - entered into an agreement ("Agreement") with 
defendant Beaver Springs that unified in perpetuity two lots he owned in the Beaver Springs 
MEMO. IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT. I 
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Subdivision in return for the Association's approval of his high-density development plans for 
one lot. He admits that he entered into the Agreement willingly and knowingly. He also admits 
that he had the benefit of legal advice prior to signing on to the deal. Indeed, it was his own 
attorney that drafted the Agreement. He further admits that the Agreement was supp01ted by 
consideration. Despite these admissions, however, Weisel filed a complaint against Beaver 
Springs seeking an order from this Court rescinding or voiding the Agreement simply to increase 
the value of his property. 
Notably, he is not seeking to rescind or void all of the terms of the Agreement. Indeed, he 
cannot seek such an order because the Association already performed all of its obligations and 
provided Weisel with all of the benefits he sought by its execution - namely the approval of his 
1983 development plans. Weisel simply believes that he should not be held to his continuing 
obligations under the Agreement because, as land values have increased over the past twenty-
five years, it has proven to be a bad deal. Regret over having entered into a deal, however, does 
not constitute grounds for rescinding an agreement decades after its execution. 
The main theme of Weisel's complaint is that the Agreement is not fair. According to 
Weisel, it was not fair of the Association to ask him to unify the two lots in return for obtaining 
its approval to put two homes on one lot because it did not seek the same demands from other 
members of the Subdivision. First, this argument is an inaccurate assessment of the evidence. 
To the contrary, the Agreement itself states that it was Weisel who desired to combine and 
develop said lots as one parcel and that the Association only desired that the unification be in 
compliance with the Declaration. Affidavit of Erin Clark ("Clark Aff."), Ex. A. In addition, no 
other member has been allowed to build multiple homes that exceed County or City size 
restrictions on one lot. Second, and more importantly, however, the fairness of the purported 
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request to unify the two lots is irrelevant. As set forth below, as a matter of law, there is no legal 
defense to its enforcement. Therefore, Beaver Springs respectfully requests that all of Weisel's 
claims against it be dismissed. 
II. STATEMENT OF UNDISPUTED FACTS 
A. The Parties. 
In the late 1970s, a group of people formed the Beaver Springs Company ("BSC") for the 
purpose of developing a piece of property located in Ketchum off Highway 75 just north of 
Saddle Road (the "Subdivision"). Affidavit of Vicki Rosenberg ("Rosenberg Aff.") at Cf[ 2. Their 
vision was to develop the property with large lots to maintain the rural feel of the area. Id.; 
Deposition of Jean Smith ("J. Smith Depo.") at 15:11-21, which is attached to the Clark Aff. as 
Ex. C .. Thus, they split the approximate eighty acre property into twenty-two lots with a sixteen 
acre parcel of common area land located in the center of the development. Id., Ex. A. 
On April 6, 1978, BSC recorded its Declaration of Restrictions ("Declaration") in the 
Blaine County Recorder's Office as Instrument Number 181805. Clark Aff., Ex. B. Under the 
terms of the Declaration, each lot was restricted to one single family home, and no more than 
four detached outbuildings. Id., at Cf[l3. Though not expressly stated in the Declaration, the 
original intent for the outbuildings was for small structures, such as chicken coops, tool sheds 
and horse barns. J. Smith Depo. at 16: 17-25. 
At this time, BCS also incorporated the Beaver Springs Owners Association, the 
defendant in this case. In the 1978 Declaration, each lot or other property area provided one 
membership in the Association. Clark Aff., Ex.Bat p.7. Furthermore, each membership was 
entitled to one vote on matters submitted to a vote of the membership of the Association. Id. 
MEMO. IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT- 3 
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The Association is currently managed by a Board of Directors consisting of five homeowners. 
Rosenberg Aff., at CJ[ 4. 
On January 28, 1982, Weisel - the plaintiff in this case - purchased Lot 14 in the 
Subdivison from Reuben and Joyce Getz. Clark Aff., Ex. D. A year later, on January 14, 1983, 
Weisel purchased Lot 13 - the lot immediately to the north of Lot 14-from Hayward Sawyer. 
Id., Ex. E. As a result, as of January 1983, Weisel owned two contiguous lots in the Subdivision 
for a total acreage of 6.71 acres. As the owner of two lots, under the terms of the Declaration, 
Weisel was afforded two memberships in the Association. Id., Ex.Bat p.7. 
Weisel is a very experienced, sophisticated and successful businessman. He graduated 
from Stanford University in 1963 and Harvard Business School in 1966. Deposition of Thomas 
Weisel ("Weisel Depa.") at 11: 1-6, attached to the Clark Aff. as Ex. F. In 1967, he helped start 
an investment banking firm called William Hutchinson, and then, in 1971, went on to start an 
investment bank in San Francisco that became known as Montgomery Securities. Weisel sold 
Montgomery Securities to Bank of America in 1997 and established Thomas Weisel Partners 
shortly thereafter. Id., at 11:16-12:7. He is currently the chairman and CEO of Thomas Weisel 
Partners, which is an investment banking firm. Id. His company has approximately 500 
employees and offices in London, Zurich, Toronto, Calgary, San Francisco, New York and 
Boston. Id., at 12:22-13:8. As a result of his high-level banking experience, Weisel has been 
involved with negotiating and documenting deals throughout his career. Id., at 25. In fact, 
Weisel is so experienced and successful, books are written about him and the deals he has made. 
Id., at 19:6-13; 22:13-23; Clark Aff., Ex. G. 
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B. Weisel's 1983 Proposed Development. 
After purchasing Lot 13, Weisel decided to redevelop his property in the Subdivision. 
There was already an existing residence on Lot 14 and Weisel desired to add a caretakers' 
residence, a barn and a garage as detached structures on Lot 14. 1 Deposition of James 
McLaughlin ("McLauglin Depo.") at 10:15-23, attached as Ex. H to the Clark Aff. Weisel, 
however, had specific needs for his caretakers' house. He was intending to have his son attend 
The Community School while he and his wife continued to live out of state. Thus, according to 
his architect, Jim McLaughlin, Weisel contended that he needed to have a two-bedroom home to 
house the caretakers of his son and his property. Id. at 12:17-13:5. The design created by 
Weisel and McLaughlin contained a caretakers' house that was 1570 square feet. Clark Aff., Ex. 
I. Blaine County, however, had an ordinance that limited the size of a detached guesthouse to 
900 square feet. Id. As a result, Weisel had to obtain a variance from the County to build the 
oversized detached caretaker's house that he desired on Lot 14. 
Realizing that a variance would be necessary from the County, McLaughlin began 
discussions with Ed Nigbor, the Blaine County Zoning Administrator in 1983. McLaughlin 
Depo. at 26:1-12. These discussions were held to determine how to prepare the application for 
the variance and to determine what information the County needed to make its decision. Id. 
During those discussions, McLaughlin informed Mr. Nigbor that Weisel owned both Lots 13 and 
14 in the Subdivision. In or about August 1983, McLaughlin submitted the conditional use and 
variance applications to the County. Notably, in the variance application, the development plan 
was presented as one that encompassed both lots in that the "Location" is described as "Beaver 
Springs subdivision, Lots 13 and 14." Clark Aff., Ex. I. As a result, on August 31, 1983, Mr. 
Weisel at all times had the option to build on Lot J 3 or to build guest quaiters attached to the 
main house on Lot 14. 
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Nigbor sent a letter to all of the neighboring homeowners informing them that the Blaine County 
Planning and Zoning Commission would hold a hearing on Weisel's variance request on 
September 15, 1983. Affidavit of William Fruehling ("Fruehling Aff."), Ex. A. In that letter, 
Mr. Nigbor stated the following: 
The Conditional Use is to allow construction of a servant's quarters; and the 
Variance is to allow the servant's quarters to be 1,570 square feet (maximum by 
ordinance shall not exceed 900 square feet). The property is located in Beaver 
Springs Subdivision lots 13 and 14, within Section 1, Township 4 North, Range 
18 East. It is 8 + acres in size and is zoned R-1 (Low-Density Residential). 
Id. (emphasis added.) Thus, according to Mr. Nigbor, as of August 31, 1983, the variance 
application was to be viewed in consideration of the fact that Weisel owned both Lots 13 and 14, 
even though all of the proposed development was located on Lot 14. 
In addition to obtaining a conditional use permit and variance from the County, Weisel 
also needed to obtain permission from the Beaver Springs Design Review Committee to proceed 
with his development plan. Under the Declaration, no changes in the existing state of the any 
property in the Subdivision were to be made without the prior written approval of the Design 
Review Committee. Clark Aff., Ex. B at Section III, CJ{l. In fact, the Declaration gave wide 
discretion to the Design Review Committee in making its determinations. Id. at 1[2 of Art. III 
("The Design Committee shall have complete discretion to approve or disapprove any change in 
the existing state of property"). The Declaration also mandated that only one single family home 
could be built on any one lot. Id., at CJ{ 13 of Art. II. 
In accordance with this requirement, on September 1, 1983 - the day after the County 
announced the upcoming hearing on the variance application for Lots 13 and 14 - McLaughlin 
sent the proposed development plans to the Design Review Committee, which at that time 
consisted of the officers of the Association - Philip Ottley, Jean Smith and Dave Ward. Clark 
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Aff., Ex. J and J. Smith Depo. at 13:17-14:2. In his letter, Mr. McLaughlin stated that he was 
enclosing "the addition and remodeling plans for the Weisel residence on Lots #13 and #14, 
Beaver Springs Subdivision." Id. (emphasis added.) Mr. McLaughlin further requested that the 
Committee approve the plans prior to the September 15, 1983 hearing before the County. Id. 
C. The 1983 Agreement Between Weisel and Beaver Springs. 
After Weisel requested approval from the Beaver Springs Design Review Committee, 
there were some form of communications between Weisel and Jean Smith, the then-President of 
the Association and member of the Design Review Committee. Weisel Depo. at 57:25-58:3; 
58:18-25. Given that the communications took place in September 1983 - over twenty-five 
years ago no one has a clear recollection of what was actually said during the discussions. Jean 
Smith Depo. at 21:8-10; Weisel Depo. at 209-210. The result of the communications, however, 
is not disputed. The result was that Beaver Springs agreed to approve Weisel's design plans for 
two homes, a barn and a garage on Lot 14 and Weisel agreed to combine his two lots into one 
parcel for all time and in accordance with the terms of the Declaration for unifying lots. Weisel 
Depa. at 61-63. The purpose of the Agreement was to restrict the density of the total 
development to the number of single-family homes that would be permitted on two lots. After 
the parties reached this oral agreement, in response to McLaughlin's request, Jean Smith 
provided a written approval of "the plans for the development of lot<.; 13 and 14 in the Beaver 
Springs Subdivision, Blaine County, pursuiant [sic] to plans prepared by James McLaughlin, 
architect." Clark Aff., Ex. K. 
The Agreement was then put in writing. Clark Aff., Ex. A The Agreement expressly 
provides, in pertinent part, the following recitals: 
• "Lot 13 and Lot 14 are coterminous and Weisel desires to combine and 
develop said lots as one parcel;" 
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• "Weisel further desires to obtain written approval by the Association of its 
proposed development of Lot 13 and lot 14, and further desires to obtain 
the Association's written consent to combine such lots into one parcel, 
removing the setback lines along the common boundary line of such lots;" 
• "the Association desires the development and unification of said lots into 
one parcel to be in compliance with the Declaration of Restrictions of the 
Beaver Springs Subdivision;" 
The Agreement further provides, in part, the following deal terms reached by the parties: 
• "The Association hereby approves Weisel's request to combine Lot 13 and 
Lot 14 into a single parcel and further approves the development of the 
single parcel in accordance with the plans prepared by James McLaughlin, 
dated July 20, 1983, revised August 18, 1983." Id., at CJ[l. 
• "The parties agree that upon execution of this Agreement, Lot 13 and Lot 
14 shall be deemed one parcel and that such single parcel shall not 
hereafter be split and/or developed as two separate parcels." Id., at C/[3. 
• "It is the intent of the parties that the covenants herein contained shall 
benefit the real property affected by the terms of this Agreement, and shall 
constitute a covenant running with the land and that said covenants shall 
bind Weisel and its heirs, successors, transferees and assigns, and it is 
therefore agreed that this Agreement shall be recorded in the Official 
Records of Blaine County, Idaho." Id., at C/[6. 
This Agreement to combine the two lots into one was drafted byWeisel's attorney, Roger 
Crist. Weisel Depo. at 92:1-15. On September 15, 1983 - the day of the Planning & Zoning 
hearing, Mr. Crist sent the drafted Agreement to Weisel for his review. The cover letter drafted 
by Mr. Crist states the following: 
In essence, the Agreement provides that the homeowners association is approving 
your development plan and in return, you agree to comply with paragraph 17 of 
the subdivision declarations. You will not hereafter attempt to resubdivide your 
property. 
Clark Aff., Ex. L. Paragraph 17 of the Declaration pertains to the unificalion of two lots in the 
Subdivision and expressly provides in part as follows: 
Two or more adjoining Lots, or other parcels of property of the same land 
classification which are under the same ownership may be combined and 
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developed as one parcel. .. If setback lines are removed ... the combined parcels 
shall be deemed one parcel and may not thereafter be split and developed as two 
parcels. 
Clark Aff, Ex. B. 
After the Agreement was drafted, Weisel reviewed it and had an opportunity to ask 
questions regarding its meaning. Weisel Depo., at 94: 13-20. Weisel admits that he understood 
that the Agreement was going to restrict development of Lot 13 in perpetuity and it would be 
binding on him and his successor or heirs. Id., at 94:4-12. In fact, as set forth in the recitals, he 
wanted to combine and develop the two lots as one parcel and had no intention of ever 
developing the two lots as separate properties. Id., at 99:14-21; 103:19-23. Weisel further 
admits that, in return for the unification, the Association approved Weisel' s plans for an over-
sized guesthouse or second residence on the combined property, as well as the other alterations 
proposed by Weisel in his development plans. Id., at 101:1-4. 
D. The Planning and Zoning Hearing. 
On September 14, 1983, the Planning and Zoning Commission held the hearing on 
Weisel' s conditional use and variance applications. Affidavit of Custodian of Records (Michele 
Johnson), Ex. A. Weisel did not attend the hearing, and instead sent McLaughlin to represent 
him as his agent. Weisel Depo. at 80:11-17. The hearing notes provide in relevant part as 
follows: 
• JIM MCLAUGHLIN, representing the Weisels, noted that they own two 
lots in Beaver Springs. They are asking for a variance for the structure to 
be 1500 square feet instead of the 900 square feet, which is wat' s [sic] 
allowed by the ordinance. He noted that the Weisels have a son that is 
attending school in this area, and they live in San Francisco. They need 
someone to look after the boy and look after the house. They have Beaver 
Springs homeowners' approval for the project. The hardship they are 
suffering is that it is too much for one person to maintain the whole 
property. They have already made arrangements to void the possibility of 
building on the second lot, (f approved. 
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Johnson Aff. Ex. A at p. 11 ( emphasis added.) After hearing the introduction by McLaughlin, 
one of the Commission members asked if the Weisels were vacating the lot line. McLaughlin 
answered "yes," but that the Weisels wanted to avoid the platting process because they were 
under time constraints to get the caretaker's house built. Then Mr. Nigbor, the Administrator 
who had been in communication with McLaughlin prior to the hearing, "noted that to allow [the 
Weisels] to build a larger quarters, they will give up the right to build or sell the other lot - if you 
request it." Id., at p. 12. 
One of the commission members then noted that "undue hardship is not based on lifestyle 
and it must be based on public interest." Id. This concern was countered by another member, 
who noted that the "tradeoff could be used as a hardship and that could be an advantage to the 
county." Id. Other commissioners agreed with this view. Thus, a motion was made that the 
"[[v]ariance be granted on the basis that the declaration to preclude any further development of 
the northerly lot and the construction of a quarters as designed with the provision that the garage 
be moved out of the 100-foot setback." Id. The reason given for the motion was the fact that the 
owner was willing to give up the lot and reduce overall density. After some members expressed 
concern over whether their restriction prohibiting building on Lot 13 could be negated later, the 
motion was amended to include a requirement that Weisel execute a document that Lot 13 is 
unbuildable, which must be received and approved by the County. Id. To this concern, 
McLaughlin replied that "lot 13 being unbuildable was one of the conditions of approval by 
Beaver Springs." Id. 
Thus, on September 20, 1983, Mr. Nigbor sent a letter to Weisel stating that the 
application for a variance was granted subject to the condition that "a declaration or deed 
restriction be written satisfactory to the Zoning Administrator, which will not allow the 
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constrnction of a residence upon lot 13." Clark Aff., Ex. M. Following the recommendation 
made by the Planning and Zoning Commission, on October 14, 1983, the Blaine County Board 
of County Commissioners conditionally approved the variance application subject to the same 
condition. Id., Ex. N. 
On October 12, 1983, immediately following the County's conditional approval of the 
variance request, Jean Smith, on behalf of Beaver Springs, and Weisel executed the Agreement 
that had been drafted by Roger Crist. Clark Aff., Ex. A. Two days later, Mr. Crist sent the 
executed Agreement to the Planning and Zoning Commission with a letter stating, "[a]s you can 
see from the Agreement, the further development is restricted in perpetuity and is binding on Mr. 
Weisel's successors and heirs." Id., Ex. 0. The Agreement was then recorded in Blaine County 
as Instrument No. 246208. Thereafter, Weisel proceeded with, and completed, the approved 
development. 
E. Association Voting and Dues. 
Within months of executing the Agreement, Jean Smith stepped down from her position 
as President of the Association and Weisel's wife, Vicky Weisel, became President in 1984. 
Rosenberg Aff., Ex. B. It appears that as a result of the change in leadership, the Association 
failed to inform the bookkeeper, who was in charge of sending the Association dues requests, of 
the unification of Lots 13 and 14. As a result, the Association continued to send bills for dues on 
both Lots 13 and 14 to Weisel, and Weisel paid these bills. Id., Ex. C. Weisel never complained 
to the Association that he was being improperly billed for two lots despite the fact that he had 
unified the lots into one parcel. Id., at err 7. Weisel may also have been allowed two votes on 
Association matters. Id., at err 5. 
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Although the Association failed to assess Weisel for the one parcel created by the 
Agreement, Weisel did remember the Agreement's existence and its terms. In addition to 
avoiding construction of any structures on Lot 13, or attempting to subdivide the unified parcel, 
Weisel confirmed his understanding of the Agreement when objecting to a neighbor's proposed 
development on another lot in the Subdivision. Specifically, on May 28, 1987, Weisel wrote to 
Philip Ottley, the Design Review Committee Chairman, in objection to a development proposal 
submitted by his neighbor, Mr. Lewis. Clark Aff., Ex. P. One of his concerns related to Mr. 
Lewis' plans for a barn with living quarters. Weisel expressed his concern as follows: 
For an outbuilding to have a full kitchen and living quarters suggests the 
possibility of two families living on one lot. In order for us to have been allowed 
to build our caretakers house, we had to own two lots and give up the right ever to 
build on the second. 
Id. Thus, as Weisel admitted in 1987, the Association allowed him to have two single-family 
homes on Lot 14 in return for his agreement not to ever build on Lot 13. 
F. The Amendments to the Declaration. 
The original Declaration was drafted and recorded in 1978. In 1986, the Association 
engaged an attorney, James Speck, to assist it in revising its Declaration, Bylaws and Articles of 
Incorporation. Rosenberg Aff. at CJ[ 8. After he completed the drafts of the amendments, copies 
were sent to all of the homeowners for their review. Id., Ex. D. In relevant part, the First 
Amendment reiterated in an expanded manner the original Declaration's provision that, after 
unification of two lots, the owner is entitled to one membership in the Association, and thus one 
vote and one assessment. Id. at Ex. E. 
On September 11, 1986, the Association conducted a Special Meeting for the purpose of 
voting on the changes to the Declaration and the other corporate documents. Id., Ex. E. Marion 
Monge, a representative of Weisel, attended the meeting. Id. The notes from the Special 
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Meeting reflect no discussion on the proposed reiteration of the one membership after unification 
provision. Id. After the other changes were discussed, a vote was taken. The vote was fifteen in 
favor of the First Amendment (which represented 68.5% of the property in the Subdivision); 
there were no votes in opposition. Id. Although the Association sent Weisel a draft of the First 
Amendment prior to the Special Meeting, neither Weisel nor his representative at the meeting 
expressed any objection to the proposed First Amendment. Id., at err 10. 
Despite the reiteration in the First Amendment, the Association's bookkeeper was still 
not aware of Weisel's unification of the two lots and continued to send Weisel two assessment 
notices. Id., at err 8. Weisel never objected to the assessments. Id. 
G. Weisel's Attempts to Rescind the Agreement. 
Weisel's commitment to his agreement never to treat Lot 13 as a separate parcel began to 
waiver in 2004. In early 2004, Weisel called a Special Meeting of the Association Members for 
the purpose, in part, of constituting a new Board of Directors. Rosenberg Aff. at err 11. At this 
meeting, an issue arose as to whether Weisel had one or two votes. Id. Thereafter, an 
Association member provided a copy of the Agreement combining the two lots into a single 
parcel to the Board. Fruehling Aff. at err 3. Weisel then engaged the services of an attorney, John 
Seiller, to assist him with the issue of the effect of the Agreement. Weisel Depo. at 143:13-17. 
On September 14, 2004, Mr. Seiller, wrote to Pete Smith, the then-President of the 
Association and presented a proposal for treating Lots 13 and 14 as separate lots and not vacating 
the lot line between the two. Clark Aff., Ex. R. In this letter, Mr. Seiller set forth Mr. Weisel's 
request to sever the two lots if he reduced the caretaker's house to the square footage then 
allowed by the CCRs.2 Id. 
2 The Subdivision was annexed into the City of Ketchum and the County restrictions were no 
longer applicable. Clark Aff., Ex. V. 
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U pan learning of the issues relating to Weisel' s right to one or two votes, as well as the 
issue of renegotiating the Agreement, the Board sought legal advice. In a March 1, 2005 letter to 
the Board President, its attorney, Ed Lawson, opined that the Board has the authority to modify 
or rescind the Agreement subject to a valid vote of the Board. Clark Aff., Ex. S. Mr. Lawson 
further informed the Board that it owes a fiduciary duty to its members. Thus, the Board needed 
to determine whether a rescission or modification was in the best interest of the Association. Id. 
On March 25, 2005, Mr. Lawson also provided the Board with an opinion regarding the number 
of votes and the amount of dues that should be allocated to Weisel's lots. Id., Ex. T. In that 
letter, Mr. Lawson opined that Weisel was entitled to one vote and obligated to pay only one 
assessment. Id. 
On July 14, 2005, John Seiller wrote to the Board regarding the Agreement. Rosenberg 
Aff., Ex. G. In his letter, Mr. Seiller asserted that the Agreement was "created for the purpose of 
setback violations between lots 13 and 14." Id. He went on to state that, in hindsight, Weisel did 
not make a good deal because the value of the land increased dramatically over the past twenty 
years. Id. Thus, he asked that the Board consider the issue of rescinding or modifying the 
Agreement at the August 2005 Board meeting. 
In compliance with this request, the Board considered the issue at the August 2005 Board 
meeting. Rosenberg Aff., H. The minutes reflect that the "consensus of the Board is that 
[Weisel's] request to rescind a legal recorded agreement is a major decision to make." Id. In its 
attempt to determine what is in the best interest of the Association and all homeowners, the 
Board requested that Weisel submit a paragraph with his request and rationale for it. Id. The 
Board further determined that it would create a "White Paper" document that set forth the 
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request, the history, facts and summary to inform the members of the issues and to allow the 
members to provide the Board with their views. Id. 
On November 3, 2005, the Board sent a packet of information regarding Weisel 's request 
to rescind the Agreement to all Association members. Id., Ex. I. Contained in the packet was a 
November 3, 2005 letter written by Weisel to the homeowners. Id. In his letter, Weisel stated 
that ''[o]ver 20 years later, I do not know why I entered into this agreement with the Association, 
rather than Blaine County, when only Blaine County required me to restrict development Lot 13, 
and Blaine County did not require me to treat the two lots as one parcel." Id. 
Weisel misrepresented the conditional approval from Blaine County. Further, although 
Weisel informed the Association members in 2005 that he did not know why he entered into the 
Agreement, twenty-six years later during his deposition in 2009, he suddenly remembered why 
he executed it. In his deposition, Weisel stated that he remembers a meeting that took place at 
Bob and Jean Smith's home during which Bob Smith- who was not a member of the Design 
Review Committee - expressed concern about the proposed development, but only about the 
number of outbuildings on Weisel's property, not their size. Weisel Depo. at 60:25-61: 12. 
Weisel fmther "remembered" that Bob Smith demanded that Weisel agree not to build on Lot 13 
if Bob Smith agreed to the three outbuildings. 3 Id., at 62:6-11. After considering the offer, 
Weisel testified that he agreed to the offer - but only because he believed that sometime in the 
future, he would be able to build on Lot 13. Id., at 63:17-64:13. That is, he testified that he 
misrepresented his intentions to Bob Smith because he believed he could get what he wanted in 
3 Bob Smith denies having made such demands on Weisel. In fact, he testified that he had nothing 
to do with the negotiation of the Agreement because he was not on the Design Review Committee. R. 
Smith Depo. at 19:5-14, which is attached to the Clark Aff. as Exhibit U. 
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the short term - approval of his design plans - and then disentangle himself from his obligations 
under the Agreement at some later date. 
The Beaver Springs Board continued to struggle with Weisel' s request over the following 
year. During that time, the Board received a letter from one of the homeowner's lawyers, 
claiming that his client had relied on the Agreement when he purchased his lot in the Subdivision 
decades ago and was a third party beneficiary to the Agreement. Fruehling Aff., Ex. B. Thus, he 
demanded that the Association honor the Agreement that he relied upon. Id. After receiving this 
letter, the Board adopted a resolution providing that it would "take no fmther action on Weisel's 
Request unless and until it is determined to the satisfaction of the Board if one or more members 
of the Association are third party beneficiaries of the Agreement, and if so, whether they will 
consent to Weisel's Request." Rosenberg Aff., Ex. J. In the Resolution, the Board also made a 
formal determination that, under the terms of the original Declaration and the Agreement, Weisel 
was entitled to one membership in the Association, which meant that he had one vote and was 
liable for one assessment. Id. 
After the resolution was adopted, in the Spring of 2006, Weisel started a campaign aimed 
at garnering support of the Association members for his request to rescind the Agreement. Clark 
Aff., Ex. W. Specifically, he sought proxies from the other homeowners to call a special 
meeting so that the owners could vote to rescind the Agreement. He also sought permission 
from the Board to have McLaughlin present architectural plans for developing Lot 13 to the 
members at the December 2007 Annual Meeting. Fruehling Aff. at lJ[ 6. The Board rejected this 
request because the Board is charged with the responsibility of conducting the business of the 
Association for its members. Id. In order to assess the community view on the issue, however, 
the Board took a straw vote of the members present at the 2007 Annual Meeting as to whether or 
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not the Agreement should be rescinded. Id. at q[ 6. The vote was two in favor of rescinding the 
Agreement, and ten against the proposal. Rosenberg Aff. Ex. K. Thus, the Board informed 
Weisel that, in its effort to represent the best interest of the Association as a whole, it would not 
approve his request. Fruehling Aff., Ex. C. 
H. Weisel's Complaint Against the Association. 
On February 13, 2009, Weisel filed a complaint against Beaver Springs. The Complaint 
contains several causes of action. The first and second claims seek declaratory judgment voiding 
the Agreement. The asserted bases for nullifying the Agreement are mutual mistake and lack of 
consideration. The third claim is for rescission of the Agreement due to the purported mutual 
mistake and failure of consideration. The fomth claim is for breach of contract, which is based 
on the allegation that Weisel has a contractual right to two votes on Association matters. The 
fifth claim is for quasi estoppel, in which Weisel alleges that it would be unconscionable to allow 
the Association to permit Weisel to have only one membership in the Association and one vote. 
The sixth claim is for reimbursement of the Association assessments that he should not have paid 
if he was entitled to only one membership. 
On August 14, 2009, Weisel amended his complaint to include a seventh claim. This 
claim alleges "changed circumstances." Essentially, Weisel contends that the Association has 
permitted the construction of large residences and outbuildings on other lots and, as a result, the 
purposes of the Agreement are no longer served by enforcing it. 
Beaver Springs answered each of these claims with denials. In addition, it set forth 
several affirmative defenses that should eliminate most, if not all, of the claims contained in the 
Amended complaint. Therefore, as set forth below, the claims asserted by Weisel are without 
merit and should be dismissed summarily. 
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III. ARGUMENT. 
A. Summary Adjudication Is Proper Under the Applicable Standard. 
Under I.R.C.P. 56(b), a party may move for a summary judgment as to all or any part of 
the claim asserted against it. Judgment on the issue must be granted on an issue when "the 
pleadings, depositions, and admissions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that the moving party is entitled to judgment 
as a matter of law." I.R.C.P. 56(b ). In determining whether summary judgment is appropriate, 
the Court will liberally construe the record in the light most favorable to the party opposing the 
motion and shall draw all reasonable inferences and conclusions in that party's favor. Elliott v. 
Darwin Neibaur Farms, 138 Idaho 774, 69 P.3d 1035, 1039 (2003). When, however, the 
evidentiary facts are undisputed and the trial court rather than a jury will be the trier of fact, 
summary judgment is appropriate - even if there are conflicting inferences - because the court 
alone will be responsible for resolving the conflict between those inferences. Id., citing 
Riverside Devp. Co. v. Ritchie, 103 Idaho 515,519,650 P.2d 657 (1982). Thus, the trial court is 
entitled to arrive at the most probable inferences based upon the undisputed evidence before it 
and grant the summary judgment. Davis v. Peacock, 133 Idaho 637,640 (1999). 
The fact that the parties have filed cross-motions for summary judgment does not change 
the applicable standard of review. Lawrence v. Hutchinson, 146 Idaho 892, 897 (Ct. App. 2009). 
Instead, the court must evaluate each party's motion on its own merits. Id. 
In this case, as set forth in detail below, the undisputed evidence establishes that the 
Agreement is an enforceable and unambiguous agreement. There is simply no legal basis for any 
of Weisel's claims against the Association. Furthermore, ifhe did have a meritorious claim 
regarding the enforceability of the Agreement, Weisel should have brought it long ago. To 
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execute an agreement and then wait over twenty-five years before filing suit on it is prohibited 
by both the applicable statute of limitations and the doctrine of laches. 
B. There Was No Mutual Mistake When The Agreement Was Executed. 
Weisel's first claim seeks a declaration that the Agreement is void because it is based on 
a mutual mistake of the parties. Specifically, although the Association made the Agreement 
because it wanted to ensure there would not be more than two homes on the combined lots, 
Weisel asserts that he and the Association entered into the Agreement due to the mistaken belief 
that the proposed improvements would violate the setback restrictions set forth in the Declaration 
with regard to the common boundary between Lots 13 and 14. Complaint at <J[ 21. Weisel claims 
that the parties would not have entered into the Agreement had they known that the 
improvements did not encroach into the setback area and, therefore, the Agreement is void. Id. 
at <J[ 24. 
A mutual mistake occurs when both parties, at the time of contracting, share a 
misconception about a basic assumption or vital fact upon which they based their bargain. 
Dennett v. Kuenzli, 130 Idaho 21, 27 (App. 1997). The mistake must be so substantial and 
fundamental as to defeat the object of the parties. Id. The mistake must also be proven by clear 
and satisfactory evidence, not by a mere preponderance. Id. Thus, to prove the existence of a 
mutual mistake, Weisel has the burden of proving by clear and satisfactory evidence that, at the 
time the Agreement was signed, both he and the Association entered into the Agreement solely 
because they believed the proposed development was located in the setback area between Lots 
13 and 14. 
Weisel, however, has not produced any evidence - let alone clear and satisfactory 
evidence - that the parties were under the belief that the proposed development was located in 
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the setback. Indeed, his own architect testified that all of the drawings relating to the 
development showed the buildings being located on one lot and that he always respected the 
setbacks on that lot. McLaughlin Depa. at 22:24-23: 11. 
This claim of mutual mistake is also belied by common sense. Weisel self-servingly 
testified that it is his recollection - with the caveat of the fact that the events took place twenty-
six years ago - that the original plans had the servant's quarters on the property line between the 
two lots, but that the location was changed during the design review to put all of the development 
on Lot 14 within the approved setbacks. Weisel Depa. at 39:22-40: 11. Notably, he has 
produced no documents evidencing this purported shift in location. Furthermore, if the location 
of the servant's quarters was purposefully altered during design review, Weisel would have 
known that he no longer needed to combine the two lots. That is, if the sole purpose of the 
Agreement was to deal with an encroachment into the setback, it makes absolutely no sense that 
Weisel would have signed the Agreement after changing the location so as to not violate the 
setback. This argument is especially nonsensical since Weisel claims that he moved the location 
because he wanted the ability to sell or build on Lot 13 in the future as a separate lot. Id., at 
41:7-18. 
Instead, it appears that Weisel makes this claim of mutual mistake of a setback violation 
due to the fact that paragraph 2 of the Agreement provides for the removal of the setbacks 
between Lots 13 and 14. Specifically, paragraph 2 provides as follows: 
Pursuant to paragraph 17 of the Declaration of the Beaver Springs Subdivision, 
the Association's Design Committee has reviewed said plans, and has determined 
that the improvements to be constructed in the setback lines along the common 
boundary of Lot 13 and Lot 14 will not cause unreasonable diminution of the 
view from other lots. The parties, therefore, agree that the setback lines along the 
common boundary of Lot 13 and Lot 14 are herby removed and are of no further 
force and effect. 
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From this language, Weisel argues that both parties sought the unification of the two lots because 
they mistakenly believed that the improvements were to be constructed in the setback lines. The 
evidence, however, does not support this interpretation. First, there is no mention in the recitals 
of the Agreement that the proposed development is located within the setback area. Instead, it 
states that "Weisel desires to combine and develop said lots as one parcel." The recitals also 
state that the Association desires to have the unification of the two lots be in compliance with the 
Declaration. Second, according to paragraph 17 of the Declaration, unification of two lots 
requires a finding by the Design Committee that "any improvements to be constructed within 
these setback lines will not cause unreasonable diminution of the view from other prope1ty." 
Thus, it appears that Roger Crist merely replicated the language of paragraph 17 when drafting 
paragraph 2 of the Agreement to ensure that the unification was done properly. 
The Association entered into the Agreement because it wanted to restrict density, not to 
prevent development in the setback area. There is no evidence to support Weisel's claim that 
both he and the Association believed that the improvements were located in the setback, and 
agreed to combine the two lots solely for that reason. Therefore, an order of summary judgment 
on Weisel' s first claim against Beaver Springs is both appropriate and necessary. 
C. The Agreement Is Support By Consideration. 
The second claim in the Complaint seeks a declaration that the Agreement is void for a 
lack of consideration. Under this claim, Weisel asse1ts that the Association's promise to permit 
the violation of the setback requirements along the common boundary of Lots 13 and 14 was 
illusory because the proposed improvements were never within the setbacks. Complaint at q[ 28. 
This claim, therefore. is premised on the argument that the setback issue was the reason why the 
Agreement was entered into. For the reasons set forth above, there is no evidence that the parties 
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entered into the Agreement because they believed that that there was a violation of the setback 
requirements. 
Moreover, Weisel did receive a benefit as a result of entering into the Agreement. 
Indeed, the Agreement itself provides that it was made "in consideration of the covenants herein 
contained and the mutual benefits to each party hereto." See Idaho Code Section 29-103 ("a 
written instrument is presumptive evidence of a consideration"). Weisel has presented no 
evidence to rebut this presumption. To the contrary, Weisel admitted that the requirement of 
consideration was met when he testified as follows in deposition: 
Q: And then it goes on to say that you want to obtain the approval of the 
Association to your proposed development and that you further desire to 
obtain the Association's written consent to combine the lots into one 
parcel, removing the setback lines along the common boundary of the 
lines. Did I read that correctly? 
A: Yes. 
Q: And was that, in fact, a true statement when you signed this agreement? 
A: Yes. 
* * * 
Q: So the consideration that you got was the approval of your development 
plan by the Owners Association; correct? 
A: Correct. 
* * * 
Q: So, in fact, this agreement was supported by consideration. 
A: Yeah. It was pretty stupid on my part. 
Weisel Depa. at 99:22-101-15. 
By Weisel's own admission, he got something in return for the unification of his two lots. 
He may now believe that he made a poor deal, but it was a deal that he wanted at the time. As 
MEMO. IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT- 22 
I 0353-001 3 3 9 
set forth in Section 334 of AmJur, Contracts, "[p]arties may make their own bargains, and they 
should be held to the terms of their agreement. Although a party may in retrospect be 
dissatisfied with a bargained-for provision, an appellate court will not rewrite a contract to 
provide terms contrary to those which are expressed." Weisel is clearly dissatisfied today with 
the bargain he reached in 1983, but he admits that he obtained all of the benefit that he desired at 
the time he signed it - that is, the approval of both the Association and the County of his 
development plans for Lots 13 and 14. Since the contract terms are unambiguous, he must be 
held to his bargain. See Elliott v. Darwin Neibaur Farms, 138 Idaho 774, 779 (2003) ("The 
determination and legal effect of a contractual provision is a question of law where the contract 
is clear and unambiguous, and courts cannot revise the contract in order change or make a better 
agreement for the parties.") 
Weisel' s second claim against Beaver Springs to void the Agreement due to a lack of 
consideration, therefore, should be dismissed summarily. 
D. No Grounds Exist For Rescinding The Agreement. 
In his third claim against Beaver Springs, Weisel alleges that he is entitled to rescind the 
Agreement due to the purported failure of consideration and mutual mistake. "Rescission is an 
equitable remedy which ideally brings the parties to their pre-contract status quo." 0 'Connor v. 
Harger Construction, Inc., 145 Idaho 904, 909 (2008). In this case, even if Weisel could 
establish the legal underpinnings of a mutual mistake or a failure of consideration - which, as set 
forth above, he cannot - there is simply no conceivable way to put the parties into the pre-
contract status quo. Weisel already obtained all of the benefits he wanted under the Agreement. 
He has already built a caretaker's house that exceeds both the 1983 County square footage limits, 
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and the current City and Association limitations. Weisel also used the terms of the Agreement to 
argue against another homeowner's design plans. 
Now, after having exhausted the Agreement for all of its benefits, he wants the 
Association to give up the rights it obtained as a result of its execution. This request is not only 
legally unjustified, it should also be disallowed under the doctrine of unclean hands. The 
doctrine of unclean hands allows a "court to deny equitable relief to a litigant on the ground that 
his conduct has been inequitable, unfair and dishonest, or fraudulent and deceitful as to the 
controversy at issue." Campbell v. Kildew, 131 Idaho 640,648 (2005), citing Sword v. Sweet, 
140 Idaho 242, 251 (2004 ). As the courts state, "he who comes into equity must come with 
clean hands." Gilbert v. Nampa School Dist. No. 131, 104 Idaho 137, 145 (1983). 
In this case, Weisel does not come before this court seeking equitable relief with clean 
hands. To the contrary, he admits that he entered into the Agreement with the belief that he 
could obtain its immediate benefits and then get out of its obligations at a later date. He then 
purposefully paid two assessments for the next twenty years with the idea that he could then use 
that fact to argue that the Agreement did not truly result in a unification of the two lots into one 
parcel. His conduct with the Association has been dishonest and deceitful with regard to the 
Agreement and its meaning. As a result, he should not be allowed to seek any form of equitable 
relief. His claim for rescission, therefore, should be summarily dismissed. 
E. Weisel's First Three Claims Are Also Barred By The Statute Of Limitations. 
In addition to not having any legal merit, Weisel's first three claims should also be 
dismissed because they are barred by the statute of limitations. As set forth in Idaho Code 
Section 5-216, any "action upon any contract, obligation or liability founded upon an instrument 
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in writing" must be brought within five years. The limitation begins to run in favor of a 
defendant once the cause of action accrues against it. Ellis v. Capps, 46 Idaho 606 (1928). 
In this case, Weisel's first three claims accrued on October 12, 1983 - the day the 
Agreement was executed - because they are based on the validity of the Agreement itself, not on 
a subsequent breach. If the Agreement lacks consideration, or was based on a mutual mistake, 
that fact was known on the day the Agreement was executed. Therefore, any claim to invalidate 
or rescind the Agreement on these grounds needed to have been filed by October 12, 1988. 
Clearly, Weisel missed this deadline when he filed his complaint against the Association in 2009. 
F. Weisel Is Not Entitled To Two Votes On Association Matters. 
The fourth claim in the Complaint is for breach of contract. In this claim, Weisel 
contends that the Association has breached the terms of the Declaration as a result of its 
determination that he is entitled to only one vote on Association matters. Complaint at !J[ 38. 
Specifically, Weisel claims that the original Declaration does not reduce a member's voting 
rights when he combines two lots into one. He further claims that, although the 1986 First 
Amended Declaration admittedly reduces the number of votes after two lots are unified, this 
amendment is unenforceable against him because it does not expressly state that it applies 
retroactively. Neither of these arguments is meritorious. Instead, as set forth below, the original 
Declaration unambiguously provides for one vote per parcel of land, and there is no legal 
justification for not applying the even more unambiguous language of the First Amended 
Declaration to Weisel. 
1. The Original Declaration Unambiguously Provides For A Single 
Membership After Unification. 
In interpreting the meaning of the Declaration, or any other contract, the Court must first 
determine whether or not the Declaration is ambiguous. McKay v. Boise Project Board of 
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Control, 141 Idaho 463, 469 (2005) (determining whether a writing is ambiguous is a question of 
law for the court). "Ambiguity results when reasonable minds might differ or be uncertain as to 
its meaning, however, ambiguity is not established merely because different possible 
interpretations are presented to a court." Id. When a contract is unambiguous, interpretation of 
the contract and its legal effect are questions of law and such a contract must be given its plain 
meaning. Dengler v. Hazel Blessinger Family Trust, 141 Idaho 123, 128 (2005). 
In this case, the original Declaration is not ambiguous as to the number of memberships 
an owner has after unifying two lots. Under the Agreement, Weisel agreed that "Lot 13 and Lot 
14 shall be deemed one parcel and that such single parcel shall not hereafter be split and/or 
developed as two separate parcels." Clark Aff, Ex. A at <]I 3. Thus, once the Agreement was 
executed, there was only one parcel, not two lots. Paragraph 2 of Article V of the Declaration 
then provides as follows: 
There is and shall be one membership in the Association for each Lot. .. Each 
membership is and shall always be appurtenant to the title to a particular Lot or 
other property area and shall automatically pass with transfer of title to the same. 
Each membership is entitled to one vote in matters submitted to a vote of the 
membership of the Association. 
Id., at Ex. B (emphasis added.) Therefore, a membership can attach either to a Lot or to another 
property area. 
The Declaration defines "Lot" as any tract described in a recorded instrument or shown 
on a recorded plat. Id., at p. 1. As a result of this definition, Weisel claims that he has two votes 
because his parcel is still shown on the recorded plat as a two Lots. This argument first ignores 
the fact that the Agreement is a recorded instrument that combines his two lots into one parcel. 
Thus, his property became one Lot due to the recorded agreement even though the recorded plat 
still shows it as two lots. 
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The argument also ignores the fact that Weisel' s agent McLaughlin represented to the 
Planning and Zoning Commission that it was Weisel' s desire to effectuate the vacation of the lot 
line through an agreement with the Association in order to avoid the platting process. Johnson 
Aff., Ex. A. Thus, he believed that the Agreement to unify the two parcels was the equivalent of 
recording a new plat. Given his representation to the County, he should not now be heard to 
argue that the Agreement failed to result in the creation of a single Lot. 
Moreover, under paragraph 7 of the Agreement, Weisel agreed to execute any 
documentation necessary to carry out and give effect to the terms of the Agreement. Clark Aff., 
Ex. A. Therefore, if Weisel is now contending that he continues to have two lots and two 
memberships, the Association has the right to require him to apply to the City for the removal of 
the lot line between the two lots, thereby making the single parcel into one lot on a recorded plat. 
In the past, the Association did not demand that Weisel execute this documentation because it 
believed the one parcel/one membership provision was clear and unambiguous under the original 
Declaration. 
Finally, the Declaration defines "property" separate from "lot." Id., Ex. B at 9I 2 of Art. I. 
Specifically, "property" is defined as any and all property that is subject to the Declaration. 
Therefore, since the single parcel is property subject to the Declaration, it must constitute the 
"other property area" to which a membership in the Association can attach under Paragraph 2 of 
Article V of the Declaration. Even if this other property area used to constitute two lots, its 
status as a single parcel reduces its membership voting rights from two to one. This 
interpretation of the Declaration is also consistent with the Declaration in its entirety. As 
evidenced by a review of the Declaration, the drafters chose not to employ a scheme in which 
membership units were based on total acreage. Although the members owned lots of different 
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sizes, the drafters wanted each of them to be able to express a single vote on Association matters. 
To employ the interpretation urged by Weisel would thwart the Declaration's purpose in 
assigning one vote to each person's property, regardless of size. Therefore, the only 
interpretation of Paragraph 2, Article V that is consistent with the entire Declaration is that, after 
a member unifies two lots into a single parcel, that member is entitled to a single vote. 
2. The First Amended Declaration Applies To Weisel. 
Although the Declaration unambiguously provides for one vote after two lots are unified, 
this provision was set forth even more explicitly in 1986 when the Association amended its 
Declaration. As a result of the Association's approval of the First Amendment, the Declaration 
now provides as follows: 
If two (2) or more Lots are combined under single ownership, as provided by 
Paragraph 17 of Article II, above, with permanent restrictions encumbering the 
combined Lots to permit the construction of only one (1) single family residence 
and other improvements as herein permitted for a single Lot, the combined Lots 
shall thereafter become and be treated as a single membership and one (1) vote in 
the Association. 
Rosenberg Aff., Ex. Fat para. 2, Art. V. 
Despite his failure to object to the proposed amendment back in 1986 (or any time since), 
Weisel now makes the incredible claim that he is not subject to the First Amended Declaration 
because it does not expressly state that it applies retroactively. The only legal basis asserted by 
Weisel to the Association for this claim is Idaho's general law that covenants are to be 
interpreted narrowly so as to promote the free use of property. See Berezowski v. Schuman, 141 
Idaho 532 (2005). The right to one vote per property area owned in the Subdivision, however, 
does not affect Weisel' s free use of his property. Weisel had the same right to use his property 
after the adoption of the Amendment that he had prior to its adoption. Furthermore, the 
Association is not seeking to impose the amendment on Weisel retroactively. It is only seeking 
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to enforce the First Amendment - which merely reiterates the membership provision in the 
original Declaration - from the date it was approved in 1986. 
For these reasons, the Association respectfully requests that the Court grant summary 
judgment on Weisel' s contract claim that he is entitled to two votes on Association matters even 
though he unified his two lots into one parcel. 
G. Weisel Cannot Establish A Right To Quasi Estoppel. 
In his fifth claim, Weisel claims that, under the theory of quasi estoppel, the Association 
should be required to continue to allow Weisel two votes on Association matters and allow him 
to pay two assessments. Amended Complaint at <JI 42. "Quasi-estoppel prevents a party from 
successfully asserting a position inconsistent with a previously-taken position, with knowledge 
of the facts and of its rights, to the detriment of the person seeking to invoke it." Birdwood 
Subdivision Homeowners' Assoc., Inc. v. Bulotti Const., 145 Idaho 17, 22 (2007), quoting 
Christensen v. City of Pocatello, 142 Idaho 132, 139 (2005). As the Supreme Court stated in 
Schoonover v. Bonner County, 113 Idaho 916,919 (1988): 
Quasi estoppel is essentially a last-gasp theory under which a defendant who can 
point to no specific detrimental reliance due to plaintiff's conduct may still assert 
that plaintiffs are estopped from asserting allegedly contrary positions where it 
would be unconscionable for them to do so. 
Thus, the party seeking the estoppel must prove both a change in position and that allowing the 
other party to maintain an inconsistent position would be unconscionable. Birdwood, at 22. 
In this case, Weisel alleges that the Association's position prior to 2006 was to allow him 
two votes and two assessments. He further alleges that it would be unconscionable to allow the 
Association to change this position and allow him one vote and assess him one membership fee. 
He has not, however, presented any rationale to supp01i this purported unconscionability. To the 
contrary, he admits that he has not even looked into whether he suffered any monetary damage 
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as a result of the Association's determination in 2006 that he is entitled to only one vote. Weisel 
Depo. at 260:7-261:6. Furthermore, he admits that he has not suffered any non-monetary 
damage as a result of no longer being able to cast two votes on Association issues. Id., at 
261: 10. Nor can he point to any vote that was taken on an Association matter that would have 
been different had he had two votes. Id., at 261 :24-262:3. As he admits, he is not even sure if 
there has been a close vote since 2006 because he has not even attended the Association 
meetings. Id., at 262:2-16. 
Since Weisel cannot show either how the Association gained an advantage or he suffered 
a disadvantage as a result of its 2006 determination, his claim for quasi-estoppel must fail. See 
Bulotti, 145 Idaho 17, supra (Court upheld summary dismissal of quasi-estoppel claim because 
appellant was unable to establish how the respondent gained an advantage or caused them a 
disadvantage by changing its position once it learned its initial position was mistaken). Indeed, 
Weisel knew that he had unified his two lots into one in 1983 and that he was not entitled to two 
votes. He simply chose not to inform the Association of its mistake because, as he testified, he 
always intended to try and "get that lot back to build on." Id., at 267:15-268:19. That is, he 
wanted to keep paying two assessments and being allowed two votes so that he later argue - as 
he is now - that he never really unified his lots and, therefore, should be allowed to build on Lot 
13 despite the unambiguous provisions of the Agreement. Allowing him to succeed with this 
underhanded strategy is the unconscionable result that should not be permitted in this case. 
H. Weisel's Right To Reimbursement Of The Assessments Is Limited. 
The seventh claim is for reimbursement of the double assessments Weisel was charged 
by the Association from 1983 through 2005. This claim is incredible since, as set forth above, 
Weisel knew that the Association was improperly charging him all those years, but he chose to 
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continue paying them so that he could later argue that he should be relieved of his obligations 
under the Agreement. 
The Association, however, has no objection to refunding Weisel any amount that was 
improperly charged to Weisel, subject to the applicable statute of limitations. Since this claim is 
based on a written contract - the Declaration - the applicable statute of limitations is five years. 
LC. § 5-216. Weisel filed this lawsuit in 2009. Therefore, the only membership fees that he can 
sue to recover are those paid from 2005 through 2009. During this time frame, Weisel paid two 
assessments in 2005, but only one assessment in 2006, 2007, 2008 and 2009. Rosenberg Aff., at 
91 8. 
Therefore, Beaver Springs seeks summary judgment dismissing any claim for an 
overpayment of assessments in the years prior to 2005. 
I. Weisel's Changed Circumstances Argument Is Not Supported By Law Or Facts. 
The final claim brought by Weisel seeks a declaration nullifying the Agreement on the 
ground that its purposes are no longer served. Amended Complaint at 9150. Specifically, Weisel 
claims that other homeowners have built large homes and outbuildings on their properties since 
1983 so he should no longer be held to his obligations under the Agreement. This argument 
lacks merit both factually and legally. 
1. No Idaho Case Law Exists To Support A Claim of Changed 
Circumstances. 
After an extensive search, there does not appear to be any Idaho case law that recognizes 
a cause of action for invalidating an agreement to unify two lots on the ground of changed 
circumstances. In fact, there does not appear to be any published case in any jurisdiction in 
which an agreement to combine two lots into one in perpetuity was overturned because of 
changed circumstances. Instead, the legal theory has been applied to restrictive covenants that 
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cover entire neighborhoods whose character has changed radically. See Shippan Point Ass 'n, 
Inc. v. McManus, 34 Conn. App. 209 (1994) (court applied changed circumstances analysis to 
restrictive covenant limiting each parcel in a subdivision to "a dwelling house arranged for and 
occupied by a single family" because the intent of the original covenant had been completely 
frustrated); Tull v. Doctors Bldg., Inc., 255 N.C. 23 (1961) (court considered but rejected claim 
that covenant restricting lots in subdivision to residential use was rendered invalid despite fact 
that seven lots at one end were used as a parking lot); Hammons v. Table Mountain Ranches 
Owners Ass'n, Inc., 72 P.3d 1153 (Wyo. 2003) (court upheld rejected claim of changed 
circumstances and upheld restrictive covenant prohibiting prefabricated homes in a subdivision 
even though some had been built because the purpose of protecting and enhancing the value of 
property in the subdivision remained viable). 
This lack of case law applying a changed circumstances analysis to a person's individual 
and distinct agreement regarding his property makes sense. Restrictive covenants apply to entire 
neighborhoods - everyone in the neighborhood obtains the benefits and must comply with the 
obligations. It would not be fair or equitable to allow some homeowners to ignore the 
restrictions to such an extent that the restrictions are meaningless, and then subjectively try to 
enforce them against others in the neighborhood. A contract executed by a single owner, with 
the knowledge that both the obligations and the benefits are specific to him, however, should not 
be subject to a "neighborhood" test because there is no reason for the other homeowners to 
comply with an obligation that they never agreed to, and never received any benefit from. 
In this case, Weisel made an individual and separate agreement to never seek to split his 
unified parcel of land and to develop the parcel as one lot. This deal is totally separate from the 
restrictive covenants that burden all of the lots in the Subdivision. Therefore, there is no general 
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covenant that the Association is seeking to unfairly impose against some homeowners but not 
others. The Association merely expects Weisel to hold up his end of the bargain. This 
expectation should not be subject to a defense that the deal no longer makes economical sense 
for Weisel because property values have increased and other homeowners in the Subdivision 
have built large homes. Those issues are totally unrelated to whether or not Weisel is required to 
do what he said he would do. 
2. There Are No Changed Circumstances in the Subdivision Justifying the 
Rescission of the Agreement. 
Even if Weisel could establish that a changed circumstances analysis should apply to an 
individual contract between a single homeowner and an Association, as opposed to a general 
restrictive covenant that governs an entire neighborhood, the undisputed evidence in this case 
establishes that there has not been any radical change in the nature of Beaver Springs that 
destroys the purpose of the unification of the two lots. As the case law throughout the 
jurisdictions makes clear, the bar is extremely high for allowing a restrictive covenant to be 
breached under a changed circumstances theory. See Pettey v. First National Bank of Geneva, 
225 Ill. App. 3d 539 (1992) (for a change in circumstances "to cancel the enforcement of a 
restriction, it must be so radical and complete as to render the restriction unreasonable, 
confiscatory, discriminatory, or as practically to destroy the purpose for which the restriction was 
originally imposed."); Deak v. Heathcote Assoc., 595 N.Y.S.2d 556 (Supr. Ct. N.Y. 1993) (Court 
upheld restrictive covenant prohibiting owner from subdividing his property because owner 
failed to prove that the purpose of the restriction was incapable of being accomplished). 
Indeed, in Essenson v. Polo Club Associates, 688 So. 2d 981 (Ct. App. Fla. 1997), the 
Florida appellate court held that, "although restrictive covenants can be cancelled or modified, 
the law does not permit cancellation of property restrictions for the purpose of accommodating 
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the best or most profitable use of a particular piece of property affected by the restriction." In 
Essenson, Polo Club owned property adjacent to property owned by Huntley Lane Associates. 
Polo Club petitioned to rezone its property to allow it to increase the number of units per acre. In 
response to Huntley Lane's opposition to the rezone request, Polo Club and Huntley Lane 
entered into an agreement whereby Huntley Lane agreed not to interfere with Polo Club's 
planned development if Polo Club agreed to certain development restrictions, including a buffer 
zone between the two properties. The parties submitted their agreement to the Sarasota County 
Commission as mutually acceptable stipulations to the rezoning of the property and represented 
that the agreement was intended to be a restrictive covenant binding the property in perpetuity. 
The rezoning was granted, but Polo Club did not develop the property immediately. Instead, 
years later, Polo Club altered its development plans and sought a new rezoning of the property. 
It also began clearing land in the buffer zone in anticipation of building on it under the new 
zoning. As a result, Huntley Lane filed an action seeking an injunction to enforce the agreement 
not to build in the buffer zone. The court held that the agreement was supported by 
consideration and the fact that Polo Club did not follow through on its original development 
plans did not give it the right to violate the terms of the agreement. 
Polo Club did not appeal this ruling. Instead, after its new rezoning request was granted, 
Polo Club filed a declaratory judgment action seeking to vacate the injunction on the grounds 
that, due to changes in the use of the property, it was no longer equitable to maintain the 
injunction. In rejecting this argument, the Florida court emphasized: 
In an action to cancel a restrictive covenant, the test is whether or not the 
covenant is valid on the basis that the original intention of the parties can be 
carried out despite alleged materially changed conditions or, on the other hand, 
whether the covenant is invalid because changed conditions have frustrated the 
object of the covenant without fault or neglect on the part of the party who seeks 
to be relieved from the restrictions. 
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If a restriction on the servient estate, as here, was for the benefit of and is still of 
substantial value to, the dominant estate, it will be enforced regardless of 
changed conditions. 
Id., at 984 (emphasis added). Since the covenant not to develop the buffer zone still had value to 
Huntley Lane, the court found that it must be enforced against Polo Club. 
Similarly, in this case, the Association still benefits from Weisel's agreement to unify 
Lots 13 and 14. The purpose of the Agreement was to allow Weisel to proceed with his high 
density development plans on Lot 14 in return for unifying it with Lot 13 so that there would not 
be another single family home on Lot 13. The benefit of not having Lot 13 developed is still 
being enjoyed by the homeowners in the subdivision. Weisel himself admits that the fact that 
there is no development on Lot 13 increases the value of Lot 14, and, thus, every other lot in 
Beaver Springs. Weisel Depa. at 182: 14-18. Indeed, if the Association members received no 
benefit from the Agreement due to such a material change in the neighborhood, the Board would 
not oppose Weisel's request to rescind it. Instead, as evidenced by the straw vote taken amongst 
the members at the 2007 Association meeting, many members of the Association prefer that the 
Agreement be enforced. 
Furthermore, Weisel's claim that the nature of the neighborhood has radically changed is 
entirely unsupported by the evidence. Weisel has produced no evidence that any other 
homeowner - let alone a substantial number - has built any structure that exceeds the then in-
force ordinances of the County or City. To the contrary, the neighborhood still consists of single 
family homes on large lots, with a large common area in the center that provides a rural feeling. 
Rosenberg Aff., at~[ 18. Moreover, in response to Weisel's discovery requests, two Board 
members conducted a tour of all of the properties in the Subdivision in 2009. Fruehling Aff. at gr 
8. The tour revealed that no one other than Weisel has built a detached guest quarters that 
exceeds 900 square feet. Id. In fact, only four of the twenty-one parcels of property in the 
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Subdivision even have detached guest homes with cooking facilities. Id. Instead, most of the 
properties have been developed with a single family home with no detached outbuildings. Id. 
Furthermore, in an attempt to ensure that the neighborhood does not become overly 
developed, the Association recently amended its Declaration once again to limit the total square 
footage of all development on any one parcel to 15,000 square feet. Rosenberg Aff., at 9117. If 
the members of the Association were no longer concerned about density, this amendment would 
not have passed. Weisel' s request to void the Agreement due to purported changed 
circumstances, therefore, should be dismissed. 
IV. CONCLUSION 
For the reasons set forth above, Beaver Springs requests that the Court dismiss all of 
Weisel's claims against it with the exception of his claim for reimbursement of any assessment 
he should not have been requested to pay during the 2005 to present time frame. 
DATED this zg day of December 2009. 
LAWSON LASKI CLARK & POGUE, PLLC 
By: c;?_C(lw__ 
Erin F. Clark 
Attorneys for Defendant 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
THOMAS WEISEL, a married man 
dealing in his sole and separate property, 
Plaintiff, 
vs. 
BEA VER SPRINGS OWNERS 
ASSOCIATION, INC., an Idaho 
corporation, 
Defendant. 
----------------
) Case No. CV-09-124 
) 
) BRIEF IN SUPPORT OF PLAINTIFF'S 
) MOTION FOR SUMMARY JUDGMENT 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
COME NOW the Plaintiff, Thomas (Thom) Weisel, by and through his attorney 
of record, Fritz X. Haemmerle of Haemmerle & Haemmerle, P.L.L.C., and hereby files 
this Brief in Support of Plaintiff's Motion for Summary Judgment. 
I. INTRODUCTION AND SUlVIMARY OF CASE 
This lawsuit is brought by Thomas Weisel, ("Weisel"), the owner of a 3.01 acre 
parcel (Lot 13) and a 3.7 acre parcel (Lot 14) in the Beaver Springs Subdivision in 
Ketchum, Idaho. Weisel seeks to set aside a 1983 agreement he entered with Beaver 
Springs Owners Association ("Association") that prohibits any development on Lot 13. 
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In this case, the 1983 Agreement fails because there was no consideration for 
Weisel' s agreement to restrict development on Lot 13 since the improvements were not 
in the setback between Lot 13 and Lot 14. The Agreement was based upon the 
fundamental mutual mistake that the improvements were located in the setback. Indeed, 
the construction of the improvements in the setback was a condition precedent to 
Weisel' s agreement with the Association not to develop Lot 13. 
Alternatively, whether the consideration given by the Association for the 
Agreement was allowing building in the setback or approval of a denser development 
plan than had previously existed in the Subdivision, the undisputed facts show that such 
consideration has failed or been rendered worthless by the Association's subsequent 
actions. The improvements were never constructed in the setback, almost immediately 
after conditioning approval of Weisel's alleged "dense" development on his agreement to 
restrict development on Lot 13, the Association started allowing large guest houses and 
larger and denser development on the other lots in the Subdivision, and the 2008 
Amendment to the Subdivision Declaration has rendered the consideration worthless. 
After several years of failed attempts by Weisel to negotiate a compromise with 
the Association over the issues presented in this case, Weisel filed the Complaint on 
February 13, 2009. The Association filed an Answer and discovery commenced. The 
parties have exchanged documents and taken depositions. Weisel has moved for 
summary judgment and submits this Brief in support thereof. 
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II. UNDISPUTED FACTS 
The Beaver Springs Subdivision and Association. 
1. The Beaver Springs Subdivision ("Subdivision") was platted in March of 
1978. (Weisel Depo., Exhibit 2). The Subdivision contained twenty-one residential lots 
ranging in size from 2 to 4 acres. (Garth McClure Alf., Exhibit 1). The original 
Declaration of Restrictions was recorded by the developers against the lots in the 
Subdivision on April 6, 1978. (Fritz Haemmerle Aff:, Exhibit 1, Beaver Springs 
Response to Second Request for Admission No. 1 admitting Exhibit 4 to Request). 1 The 
developers also owned lots in the Subdivision, a group that included Philip and Glenna 
Ottley and Robert and Jean Smith. (Id., at pp. 9-10; Robert Smith Depo., p. 12, L 20 p. 
13, L 11). 
2. One of the pertinent provisions of the Original Declaration was that the 
number of structures that could be built on a lot was limited to "one single family 
dwelling with no more than four detached outbuildings." (Original Declaration, Article 
II, Sec. 13). Beaver Springs Design Review Committee members Phillip Ottley and Jean 
Smith, and Association President, Bill Fruehling, all have admitted that "outbuildings" 
was interpreted by the Association to include guest houses, caretaker's units, garages, and 
barns. (Ottley Depo., p. 53, L 19 -p. 54, 1. 2 and p. 76, L 8 p. 77, 1.4; Jean Smith Depo., 
p. 16, 1. 17-25; and p. 44, 1. 9-13); Beaver Springs Response to Second Request for 
Admissions No. I I admitting Exhibit 29 and Response No. 25 admitting Exhibit 112). 
1 Weisel submitted three Requests for Admissions to Beaver Springs. Beaver Springs to 
Weisel's Second and Third Requests for Admissions are attached as Exhibit I and 2 to Fritz Haemmerle's 
Affidavit. Hereafter these will be cited as Beaver Springs Response to Second or Third Request for 
Admissions). The original Declaration will be cited as "Original Declaration." 
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3. For example, in 1983, Ottley, a member of the Design Committee at the 
time, had a detached guest house and garage on his property. (Ottley Depa., p. 76, 1. 8 -
p. 77). The owners of Lot 19 had a detached barn on their property at the time. (Garth 
McClure Aft., Exhibit 4; Affidavit of Tammy Robison, Exhibit 1, data for Lot 19). The 
owners of Lot 16 had three outbuildings on their lot at the time. (Garth McClure Aff., 
Exhibit 4; Jean Smith Depa., p. 16, 1. 17-25). 
4. Another provision of the Original Declaration addressed square footage. 
Single family dwellings had to be at least 1,500 square feet. There was no maximum on 
the size of buildings that could be built on any given lot. (Original Declaration, Article 
II, 9[13). Ottley, Smith, and Fruehling all acknowledged that there was no maximum limit 
on the size of buildings. (Ottley Depa., p. 40, 1. 19-22; Jean Smith Depa., p. 17, 1. 6-9 
and p. 29, 1. 8-15; William Fruehling Depa., p. 40, 1. 19-21). 
5. As to setbacks, the Original Declaration provided side yard setbacks of 15 
feet and front and rear yard setbacks of 25 feet under the Declaration. (Original 
Declaration, Article II, 9[13). 
6. Every change to existing state of a property had to be approved by the 
Design Committee. (Id., Article III, <j[l). 
7. The Original Declaration had no restrictions on "lot coverage," which is 
the ratio of square footage of buildings to the square footage of the lot. (Garth McClure 
Aft., Exhibit 6). For example, the City of Ketchum's current lot coverage limit for lots in 
the Beaver Springs Subdivision is 25% and Weisel's current development on Lot 14 has a 
lot coverage of 8.8%. (Id.) 
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The 1983 Agreement between Weisel and the Association. 
8. Weisel purchased Lots 13 and 14 of the Subdivision in 1982. (Weisel 
Depa., p. 33, 1. 5 - p. 34, 1. 22). At the time of the purchase, Lot 14 had an existing house 
of about 3,500 square feet on it. (McLaughlin Depa., Exhibit 6, Agenda Item. 3, p. 1). 
Lot 13 was undeveloped. (Weisel Depa., P. 33, 1. 5 - p. 34, 1. 22). 
9. In the summer of 1983, Weisel retained architect, James McLaughlin, to 
draw up plans for the construction of a 1,570-square-foot caretaker's unit, a similar-sized 
garage, and an approximately 3,000-square-foot barn on Lot 14. (James McLaughlin 
Depa., p. 10, 1. 20-23 and Exhibit 2; Affidavit of Tammy Robison, Exhibit 1, data for Lot 
14). Weisel submitted his development plan to the Association for the Design 
Committee's approval of the plan. Ottley and Jean Smith were on the Design Committee. 
(Ottley Depa., p. p. 27, 1. 14- p. 28, 1. 17, Exhibits 3 and 4). 
10. At some point, the development plan had the garage attached to the 
existing home and the caretaker's unit encroaching into the northern setback of Lot 14 
between Lot 13 and Lot 14. (McLaughlin Depa., Exhibit 2; Weisel Depa., p. 39, 1. 13 -
p. 44, 1. 25). Ottley and Weisel both recall that at some point the plans showed that the 
caretaker's unit was located in the setback on the northern boundary. (Ottley Depa., p. 
42, 1. 17-25; p. 45, 1. 22 - p. 46, 1. 1). Ultimately, changes were made and the garage was 
detached from the house and the caretaker's unit was not constructed in the setback. 
(Weisel Depa., p. 39, 1. 13 - p. 44, 1. 25; Ottley Depa., p. 45, 1. 22 - p. 46, 1. 7; Jean 
Smith Depa., p. 29, 1. 16-18; Weisel Depa., Exhibit 16; Fruehling Depa., p. 41, 1. 5-9). 
The only site plan from the time that has been found in discovery is one dated July 20, 
1983, revised August 18, 1983. That plan shows the garage as detached, and though the 
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setbacks are not measured on any of the pages of the plan, the drawings are to scale and 
the caretaker's unit is not located in the northern setback. (Ottley Depa., p. 44, 1. 15 - p. 
46, 1. 23 and Exhibit 5). 
11. At the time Weisel' s plan came before the Committee, the Association 
allowed caretaker's unit and guest houses as outbuildings, the Original Declaration did 
not limit the maximum size of buildings on a lot, and the Original Declaration expressly 
permitted four outbuildings on a lot. (Ottley Depa. p. 74, 1. 22 - p. 75, 1. 20; Jean Smith 
Depa., p. 16, 1. 17 - p. 17, 1. 9; p. 44, 1. 9-13). In fact, Ottley had a detached garage and 
caretaker's unit on his lot with a caretaker living there. (Id., at p. 76, 1. 8 - p. 77, 1. 4) 
The building housing Ottley's garage and caretaker's unit was approximately 2,700 
square feet in size. (McClure Aff., Exhibit 6; Tammy Robison Aff., Exhibit 1). 
12. In their depositions taken in this action, Weisel and Ottley both testified 
that the Design Committee was mostly concerned about "density and setbacks and how 
that particular project would relate to the neighbors." (Ottley Depa. p. 29, 1. 22 - p. 30, 1. 
4 and p. 35, 1. 7-18; and p. 37, 1. 1-25; Weisel Depa. p. 61, 1. 2-9; 110, 1. 3-16; p. 212, 1. 
16-19). Jean Smith corroborated this position. (Beaver Springs Response to Second 
Request for Admission No. 11 admitting Exhibit 29). 
13. Ottley also recalled that a major concern of the Committee was of owners 
buying up adjacent lots that had not yet been sold by the original developers/owners and 
reselling them to third parties or real estate agents at a profit. ( Ottley Depa., p. 52, 1. 2 -
p. 55, 1. 5). The original owners wanted to make the profits on the initial sale of all of the 
subdivision lots themselves. (Id.) In fact, this issue had presented itself prior to the time 
Weisel purchased Lot 13. (Id.) 
BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 6 
360 
14. Pursuant to the discussions between Weisel and the Design Committee, 
the Design Committee drafted a lot restriction agreement. (Weisel Depa., Exhibit 16). 
On September 15, 1983, Attorney Roger Crist (who's office was in Ketchum, Idaho) sent 
the agreement to Weisel, at Weisel's address in California. (Ottley Depa., Exhibit 4; 
Weisel Depa., Exhibit 12). Crist copied the letter and Agreement to Bob Smith, one of 
the Beaver Springs' owners and the husband of Jean Smith, President of Beaver Springs. 
(Id.) Crist' s letter directs Weisel to execute the document and return it to Crist 
whereupon he would "have a representative of the Association execute the document, and 
return a copy to [Weisel] for [his] records." (Weisel Depa., Exhibit 12). 
15. A copy of the Agreement is attached to this Brief as Exhibit A for the 
convenience of the Court. The recitals state that Weisel desires to combine the parcels 
and develop the lots as one parcel and remove the setbacks along the common boundary 
line of Lot 13 and Lot 14. (Weisel Depa., Exhibit 13, p. 2) The Association desires the 
development and unification of the lots to be "in compliance with the Declaration of 
Restrictions of the Beaver Springs Subdivision." (Id.) 
16. The Agreement then recites as consideration "the covenants herein 
contained and the mutual benefits to each party hereto" and contains the following 
provisions. (Weisel Depa., Exhibit 13, p. 2). 
• Paragraph 1., entitled "Development," first states that the Design 
Committee "approves Weisel's request to combine Lot 13 and Lot 14 into 
a single parcel" and "the development of the single parcel in accordance 
with the plans prepared by McLaughlin dated July 20, 1983 and revised 
August 18, 1983." (Id.) 
• Paragraph 2., entitled, "Removal of Setbacks," then states that "the 
Association's Design Committee has reviewed said plans, and has 
determined that the improvements to be constmcted in the setback lines 
along the common boundary of Lot 13 and Lot 14 will not cause 
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unreasonable diminution of the view from other lots. The parties, 
therefore, agree that the setback lines along the common boundary of Lot 
13 and Lot 14 are hereby removed and are of no force and effect." (Id.) 
• Paragraph 3. entitled "Unification Into One Parcel," next provides that 
"the parties agree that upon execution of the Agreement, Lot 13 and Lot 
14 shall be deemed one parcel and that such single parcel shall not 
hereafter be split and/or developed as two separate parcels." (Id.) 
• Paragraph 4., entitled "Sole and Only Agreement," states that the 
Agreement "is the sole and only agreement of the parties hereto relating to 
the unification and development of Lot 13 and Lot 14 as described above, 
and correctly sets forth the rights, duties, and obligations of each of the 
other as of its date. Any prior agreements, promises, negotiations or 
representation not expressly set forth in thus Agreement are of no force 
and effect." (Id.) 
• Paragraph 6. provided that the Agreement would run with the land and 
would be recorded. (Id.) 
See Exhibit A, attached. 
17. There is nothing in the Agreement about any pending Blaine County 
applications by Weisel for a conditional use permit or variance for the caretaker's unit 
nor any obligations assumed, rights granted, or conditions expressed by either party in 
relation to any County proceedings. (Id.) The Agreement does not reference Blaine 
County nor does it state anywhere that it is for the benefit of any political subdivision or 
any third party. (Id.) 
18. The Agreement was signed by Weisel on October 12, 1983, and the 
Association on November 28, 1983, and recorded on December 7, 1983. (Id.) 
19. Ultimately, none of the buildings in the development plan were 
constructed in the setbacks. (Weisel Depo., p. 55, 1. 12-15, 64, 1. 21-24, and Exhibit 3; 
McClure Aft., Exhibit 6; Jean Smith Depo., p. 29, 1. 16-18; Fruehling Depo., p. 41, 1. 5-
9). They were all constructed on Lot 14 out of the setbacks. (Id.) 
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20. The Association continued to assess Weisel for both lots and accorded him 
a vote for each lot on Association matters until 2005, when settlement negotiations over 
modification of the 1983 Agreement between Weisel and the Association began to break 
down. (Beaver Springs Response to Third Request for Admission No. admitting Exhibit 
119; Weisel Depa., Exhibit 34). 
21. Lot 13 and 14 have also always been separately assessed by the Blaine 
County Assessor, and for a period after the caretaker's unit was constructed, Lot 13 was 
assessed on the basis that the caretaker's unit was located on Lot 13. (Weisel Depa., p. 
115, 1. 2-5). 
Weisel's Conditional Use Permit and Variance Applications before Blaine County. 
22. In August and September 1983, while Weisel was discussing the 
development plan with the Association, McLaughlin, on behalf of Weisel, applied to 
Blaine County for a Conditional Use Permit for the caretaker's unit and for a Variance as 
to the size of the unit. (McLaughlin Depa., p. 12, 1. 23 - p. 15, 1. 16; and Exhibit 5). The 
Subdivision is now located in the City of Ketchum, but at the time, it was still in Blaine 
County. (Id., at Exhibit 5; Weisel Depa, Exhibit 19). 
23. Under the Blaine County ordinances at the time, accessory dwellings were 
conditionally permitted on lots of one acre or larger but the size limit for such buildings 
was 900 square feet. (McLaughlin Depa., p. 12, 1. 23 - p. 15, 1. 16; and Exhibit 5). 
Therefore, Weisel had to obtain a conditional use permit for the part of his development 
plan that involved the caretaker's unit, and a variance on the size of that unit from the 
County. (Id.) 
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24. The hearing on the applications was set for the evening of September 15, 
1983. (Id., at Exhibit 4). Jean Smith, President of Beaver Springs, sent the County a 
letter dated September 12, 1983, stating that the Design Committee approved Weisel' s 
development plan. (Weisel Depa., Exhibit 7). Smith did not request the County to place 
any conditions on approval. (Id.) No one from the Association attended the County 
hearing on September 15. (McLaughlin Depa., Exhibit 5). 
25. The Staff Report for the hearing indicates the following things: 
• The proposed caretaker's unit was outside the building envelope (Id., 
Report, page one); 
• Letters were sent to surrounding landowners and no responses had been 
received by September 9 (Id., at page two). 
• The Association had given its approval for the application. (Id.) 
• The issues the Staff was concerned about were: 
a. whether the proposed caretaker's unit really was for a caretaker rather 
than for two single family homes on one Lot. (Id., at page three); 
b. whether the County should revise the ordinance provision that limited 
size to 900 square feet to allow larger units. (Id., at page four).; and 
c. whether the County wished to allow two residences, one of which is 
for caretaker's unit, on one lot. (Id., at page four). 
26. The transcript of the September 15th hearing shows that McLaughlin 
began by telling the County that Weisel had already made arrangements with the 
Association to restrict building on Lot 13. (McLaughlin Depa., Exhibit 6, Item 3, p. 1). 
He then made his presentation to the County on the applications regarding the caretaker's 
unit. (Id.) 
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27. A motion was made by a member of the Commission to recommend and 
approve the variance and conditional use application subject to the condition that "a 
declaration will be granted by Weisel as the grantor and will be received and approved by 
the County (the document that lot 13 is unbuildable ). " (Id., at p. 4 ). There was no 
requirement that the Association be a part of, sign off on, or approve that grant. (Id.) 
28. On September 20, 1983, Ed Nigbor, then Planning Administrator for 
Blaine County, sent a letter on behalf of the Planning and Zoning Commission to Weisel 
reiterating approval on condition that the garage and caretaker's unit be combined in one 
building and be outside of the 100-foot setback from Highway 75 and that "a declaration 
or deed restriction be written satisfactory to the Zoning Administrator, which will not 
allow the construction of a residence upon Lot 13." (Weisel Depa., Exhibit 9). Again 
there is no condition or requirement that the Association be a party to that restriction. 
(Id.) 
29. Thereafter, the applications went to the County Commissioners on 
October 12, 1983. (Weisel Depa., Exhibit 10). On October 14, 1983, Nigbor sent a letter 
to Weisel stating that the County had approved the application for the Conditional Use 
Permit on the condition that all buildings be located outside the 100-foot setback from 
Highway 75 and that "a declaration or deed restriction be written satisfactory to the 
Zoning Administrator, which will not allow the construction of a residence upon Lot 13." 
(Id.) As for the size variance, the Commissioners "also concurred with the Planning and 
Zoning Commission's approval of your variance request to construct a 1,570 square foot 
servants quarters." (Id.) The approval did not include any requirement as to the form of 
the deed restriction or who was to be a party to such restriction. (Id.) 
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30. Since the Agreement between the Association and Weisel was to be 
recorded, it was acceptable to the County in satisfying the County's requirement. 
(McLaughlin Depa., Exhibit 9). 
31. In 1990, the Beaver Springs Subdivision was annexed into the City of 
Ketchum. (Weisel Depa., Exhibit 19). Blaine County has no further jurisdiction over 
Beaver Springs Subdivision or any of Blaine County's regulatory zoning decisions made 
prior to the annexation. (Weisel Depa., Exhibit 24, Letter from Blaine County 
Prosecuting Attorney dated February 2, 2005). Also, Blaine County has indicated that it 
has no interest in enforcing the Agreement. (Weisel Depa., Exhibit 24, Letter from 
Blaine County Prosecuting Attorney dated February 2, 2005). 
32. As for the City of Ketchum, there is no mention of any restriction on Lot 
13 in the Beaver Springs' Annexation Agreement and Agreement for Services with the 
City of Ketchum. (Weisel Depa., Exhibit 19). Also, the City of Ketchum has indicated 
that it has no interest in enforcing the Agreement. (Weisel Depa., Exhibit 24, Letter from 
Blaine County Prosecuting Attorney dated February 2, 2005, and Letter from Ketchum 
city Attorney dated April 8, 2005; See also Sandy Cady Aff, Exhibits A-C). 
33. The only existing restriction on Lot 13 is the private 1983 Agreement 
between Beaver Springs and Weisel. 
The Association's Actions Since the 1983 Agreement. 
34. Lot 14 is 3.7 acres. Weisel's development in 1983 for Lot 14 included a 
1,640-square-foot caretaker's unit, a 1,100 size garage, and a 2,645-square-foot barn. 
(James McLaughlin Alf.). His main residence at the time included an existing 6,148 
structure (McLaughlin Alf.), which meant that upon approval of the plan, there would be 
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a main house and three outbuildings on his property totaling 11,533 square feet on the 3.7 
acres. 
35. At that time, Ottley had a home of approximately 4,500 square feet and 
one outbuilding containing a garage and caretaker's unit that was approximately 2,700 
square feet in size for a total of 7,200 square feet of structures on his 3-acre lot (Lot 5). 
(Robison Aff., Exhibit 1; Ottley Depa., p. 76, 1. 8 - p. 77, 1. 4). Bob and Jean Smith had 
a home and garage of approximately 7,480 square feet on their 2.9-acre lot (Lot 3). Lot 8 
(3.8 acres) contained a 4,579-square-foot home and garage. Lot 16 had four structures on 
it. (McClure Aff., Exhibit 4). Exhibit 4A, which is attached to Garth McClure's 
Affidavit, is a 1983 aerial photo of the Subdivision that shows the development in the 
Subdivision at the time. (Id.) 
36. After the 1983 Agreement was entered into with Weisel, the Association 
permitted the following structures to be built on the other lots in the subdivision: 
• In 1985, the owner of Lot 2 (2.84 acres) constructed a home and garage of 
almost 6,000 square feet. 
• In 1985, the owner of Lot 18 (2.9 acres) constructed a 7,689 square foot 
main residence. That owner also owned the adjacent Lot 17. Thereafter , 
the owner was permitted by the Association to construct a 2,700-square-
foot pool and pool house in the northern setback of Lot 18. Rather than 
requiring the owner to unify the two parcels and give up development 
rights on Lot 17 as done in Weisel's case, the Association allowed the 
owner to shift the lot line between Lot 17 and 18 to the north so that the 
building was out of the setback for Lot 18. The owner was not required to 
restrict future development on Lot 17 and was reassured in February, 
2009, by the President of the Association that the owner could build Lot 
17 to the maximum permitted under the 2008 Declaration. (Beaver 
Springs Response to Second Request for Admission No. 31 admitting 
Exhibit 118, Letter from Association to Edgar Bronfman dated February 
17, 2009). This also resulted in over 10,000 square feet of development 
on Lot 18, a lot that is almost an acre smaller than Weisel's Lot 14. 
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• In 1986, the owner of Lot 12 (2.38 acres) constructed a 13,566-square-foot 
main residence. Thereafter, in 2003, the subsequent owner was permitted 
to build an additional 1,280-square-foot guest house on that lot for a total 
of almost 15,000 square feet of structures on that lot, which is almost an 
acre and a half smaller than Weisel's Lot 14. 
• In 1986, the owner of Lot 20 (2.1 acres) constructed a 6,834-square-foot 
main residence and a 1,423-square-foot guest house for a total of 
approximately 8,300 square feet of structures on that lot, which is more 
than an acre and a half smaller than Weisel's Lot 14. 
• 1986 and 1987, the owner of Lot 16 construct a 13,179-square-foot main 
residence, a 1,568-square-foot guest house and garage, and a 2,736-
square-foot office and garage, for over 17,000 square feet of structures on 
the 4-acre lot. 
• In 1987, the owner of Lot 22 (2.6 acres) constructed an 11,684-square-foot 
residence and garage on that lot, which is an acre smaller than Weisel' s 
Lot 14. 
• In 1987, the owner of Lot 15 constructed an 8,000 square-foot house and 
garage on that 3.5-acre lot. 
• In 1990, the owner of Lot 1 constructed an 8,228-square-foot residence on 
that 3.2-acre lot. 
• In 1993, the owner of Lot 9 constructed a 13,426-square-foot residence on 
that 3.5-acre lot. 
• In 1993, Weisel demolished his main residence and built a 12,770-square-
foot residence in its place. He also converted the barn to an indoor pool of 
the same size. 
• Between 1999 and 2001, the owner of Lot 11 (2.39-acres) constructed a 
4,682-square-foot main residence, and three outbuildings: a 1,250 square-
foot guest house, a 1,151-square-foot apartment, and a 3 24-square-foot spa 
house, for a total of 7,400 square feet of structures on that lot, which is 
almost an acre and a half smaller than Weisel's Lot 14. 
(McClure Aft., Exhibit 6). 
37. Not one of these other lot owners was required to relinquish development 
rights or record a deed restriction against their lot for the Association's approval of the 
structures. (Fruehling Depo., p. 21, 1. 11 - 20). 
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38. As for guest houses, Lot 5 has a guest house that exceeded the County 
maximum at the time and the owners of Lots 11 and 12 built guest houses and/or 
caretaker's unit that exceeded the 900 square feet maximum under the amendment to the 
Declaration at the time those units were built. (McClure Aff., Exhibit 6.) The guest 
houses on Lots 11, 12, and 20 all exceed 1,200 square feet, the maximum allowed under 
the County or City ordinances at the time. (McClure Aff., Exhibit 6.) In spite of the 
buildings being in excess of the maximum permitted under the Declaration or ordinances 
at the time, not one of these other lot owners was required to relinquish development 
rights or record a deed restriction against their lot for the Association's approval of the 
structures. (Fruehling Depo., p. 21, 1. 11 - 20). 
39. As early as 1985, the Association acknowledged that lot owners were 
building bigger and bigger guest houses, caretaker's units, and other structures on their 
lots and requesting approval to build outside the building envelopes. (Beaver Springs 
Response to Second Request for Admission No. 16, admitting Exhibit 103, Letter to 
Homeowners dated March 2, 1985). The Annual Minutes for the meeting on December 
26, 1985, mention a 1,500 square foot guesthouse on Jim Dutcher's property at the time. 
(Beaver Springs Response to Second Request No. 17, admitting Exhibit 104). Following 
that annual meeting, the Association sent a letter to homeowners on January 26, 1986, 
acknowledging that "time and the makeup of the Beaver Springs neighborhood has 
outdated the original Declaration of Restrictions." (Id.) 
40. In the Annual Minutes from the December 27, 1990, the Association again 
acknowledged that owners were building larger and larger homes. (Beaver Springs 
Response to Second Request No. 21, admitting Exhibit 108). Owners have continued to 
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modify building envelopes. (Beaver Springs Response to Second Request No. 22, 
admitting Exhibit 109). Bill Fruehling admitted that times had changed and the 
Declaration needed to be updated. (Beaver Springs Response to Second Request No. 25, 
admitting Exhibit 112). Exhibit 4A to McClure's Affidavit shows the development in 
1983. (McClure Alf., Exhibit 4A). For comparison, the aerial photo attached as Exhibit 5 
to Garth McClure's Affidavit shows the existing development in the Subdivision. (Id., 
Exhibit 5). 
41. Ultimately, in 2008, the Association adopted an amendment to the 
Declaration expressly permitting lot owners to construct up to 15,000-square-foot of 
structures on a lot, detached garages as large as 2,500 square feet, and detached guest 
houses as large as 1,200 square feet (the maximum permitted under the City of Ketchum 
ordinances). (Beaver Springs Response to Second Request No. 30, admitting Exhibit 
117). Under this amendment, there is no difference whether a lot is 2 acres in size or 4 
acres; the owner of a 2-acre lot may build exactly the same size and number of structures 
as the owner of a 4-acre lot. (Id.) 
Weisel's Request to the Association to Rescind or Modify the Agreement. 
42. In 2004, Weisel began attempting to negotiate a rescission or modification 
of the 1983 Agreement. (Weisel Depo., Exhibit 20). The Association eventually sought 
the legal advice of their current attorney, Ed Lawson, on the issue. (Beaver Springs 
Response to Second Request for Admission No. 8, admitting Exhibit 26, Lawson Letter 
dated March 1, 2005). It was Lawson's opinion that Blaine County no longer had any 
jurisdiction over the property, that once the property was annexed into the City of 
Ketchum, the guesthouse was legal, and that the Association did have the authority to 
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modify or rescind the Agreement. (Id.) Lawson did caution though that the City of 
Ketchum could conceivably attempt to enforce the restriction even though there was no 
supporting law for such a proposition. (Id.) 
43. To alleviate any concern by the Association about the County and the City 
of Ketchum's opinions about the Agreement, Weisel, through his attorney, John Seiller, 
obtained confirmation from the County that it no longer had any jurisdiction over the 
property. (Weisel Depo., Exhibit 24). Weisel also obtained confirmation from the City 
of Ketchum that it did not oppose rescission and would process an application for 
development of Lot 13 irrespective of whether the private Agreement was still of record. 
(Tim Graves Aff., Exhibit 1; Sandy Cady Aff., Exhibits 1-3 ). The City of Ketchum allows 
a lot the size of Weisel's lots to be developed to 25% of the total lot. (Garth McClure 
Aff., Exhibit 6). At the present time, Lot 14 has a lot coverage of 8.8% and Lot 13 is 
undeveloped. (Id.) Viewed as one parcel, the lot coverage for the combined lots is 4.8%. 
(Id.) The greatest existing lot coverage in the Subdivision is Lot 9 which has a lot 
coverage of 9.4%. (Id.) Under the 2008 Declaration, the smallest lots in the Subdivision, 
Lots 19 and 20 may now be developed to a 16% lot coverage. 
44. The members of the Association were copied with Lawson's opinion to 
the Association. (Weisel Depo., Exhibit 26). Thereafter, Jim Dutcher, the owner of Lot 
6, through his attorney Barry Luboviski, threatened to sue the Association if it rescinded 
the Agreement claiming that Dutcher was a third party beneficiary of the 1983 
Agreement. (Id., Exhibit 26, Letter from Barry Luboviski to the Association dated 
December 27, 2005). Luboviski represented that Dutcher, after being told by Jean Smith 
that Weisel' s Lot 13 was unbuildable, purchased his lot in reliance on such 
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representation. (Id.) However, the Warranty Deed to Dutcher for his Beaver Springs lot 
shows that it was executed and recorded prior to the Agreement being executed and 
recorded. (Jim Dutcher Depo., Exhibit 65). Further, in Dutcher's Deposition, he 
corrected Luboviski and testified that the only people he talked to about the status of Lot 
13 were his real estate agent and another person who was not an owner in the 
Subdivision. (Dutcher Depo., p. 11, 1. 17 - p. 13, 1. 21). He did not recall being told 
anything about Lot 13 by Jean Smith and had never seen the 1983 Agreement prior to his 
deposition. (Id., at p. 17, 1. 7-19, and p. 18, 1. 8-14, and p. 22, 1. 17-22). Dutcher also 
admitted that the 1983 Agreement was not made primarily for his benefit. (Id., at p. 19, 1. 
25 - p. 20, 1. 2). 
45. No other lot owner has claimed to be a third party beneficiary of the 
Agreement. (Fruehling Depo., p. 76, 1. 3-21). 
46. After five years of futile attempts to negotiate with the Association, 
Weisel filed the instant Complaint. 
III. STANDARD OF REVIEW 
A. STANDARD ON MOTION FOR SUMMARY JUDGMENT. 
Summary judgment is proper if "there is no genuine issue as to any material fact 
and the moving party is entitled to judgment as a matter of law." I.R.C.P. 56(c); Bonz v. 
Sudweeks, 119 Idaho 539, 541, 808 P.2d 876, 878 (1991). When a court assesses a 
motion for summary judgment, all controverted facts are to be liberally construed in favor 
of the nonmoving party. G & M Farms v. Funk Irrigation Co., 119 Idaho 514, 517, 808 
P.2d 851, 854 (1991); Tusch Enterprises v. Coffin, 113 Idaho 37, 740 P.2d 1022 (1987). 
Likewise, all reasonable inferences which can be drawn from the record must be drawn in 
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the nonmovant's favor. G & M Farms, 119 Idaho at 517, 808 P.2d at 854; Clarke v. 
Prenger, 114 Idaho 766, 760 P.2d 1182 (1988); Sanders v. Kuna Joint School Dist., 125 
Idaho 872, 876 P.2d 154 (Ct.App.1994). 
The burden of proving the absence of an issue of material fact rests at all times 
upon the moving party. However, "when a motion for summary judgment is made and 
supported as provided in this rule, an adverse party may not rest upon the mere 
allegations or denials of his pleadings, but his response, by affidavits or as otherwise 
provided in this rule, must set forth specific facts showing that there is a genuine issue for 
trial." M&H Rentals, Inc. v. Sales, 108 Idaho 567,570, 700 P.2d 970 (Ct.App. 1985). 
When an action will be tried before the court without a jury, resolution of the 
possible conflict between the inferences is within the responsibilities of the trial court as 
fact finder. Cameron v. Neal, 130 Idaho 898, 900, 950 P.2d 1237, 1230 (1997). The trial 
judge is not constrained to draw inferences in favor of the party opposing a motion for 
summary judgment, but rather the judge is free to arrive at the most probable inferences 
to be drawn from uncontroverted evidentiary facts, despite the possibility of conflicting 
inferences. Chapin v. Linden, 144 ldaho 393, 162 P.3d 772 (Idaho). 
IV. ARGUlVIENT 
A. THE 1983 AGREEMENT RESTRICTS THE FREE USE OF WEISEL'S PROPERTY AND 
SHOULD BE NARROWLY CONSTRUED. 
There is a strong Idaho policy in favor of the free use of property. "Since 
restrictive covenants are in derogation of the common law right to use land for all lawful 
purposes, the Court will not extend by implication any restriction not clearly expressed. 
Further, all doubts are to be resolved in favor of the free use of land." Berezowski v. 
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Schuman, 141 Idaho 532, 112 P.3d 820 (2005), quoting Pinehaven Planning Bd. v. 
Brooks, 138 Idaho 826, 829, 70 P.3d 664, 667 (2003). 
If the 1983 Agreement is valid, Weisel will not be able to covey Lot 13 as a 
separate lot, and he will not be allowed to build any structures on the Lot. As such, 
Weisel will suffer substantial injury if the Agreement is determined to be valid. A 
resolution of the Agreement will determine whether Lot 13 may be conveyed as a 
separate Lot, and whether the Lot is buildable. 
B. LACK OF CONSIDERATION. 
The 1983 Agreement fails because there was no consideration for Weisel's 
agreement to restrict development on Lot 13 because the improvements were not in the 
setback between Lot 13 and Lot 14. 
Consideration for a promise may take the form of an act by the promisee that is 
bargained for and given in exchange for the promise. Day v. Mortgage Ins. Corp., 91 
Idaho 605, 607, 428 P.2d 524, 526 (1967). Consideration may also consist of a detriment 
to the promisee or a benefit to the promisor. Surety Life Ins. Co. v. Rose Chapel 
Mortuary, Inc., 95 Idaho 599,603, 514 P.2d 594, 598 (1973). 
Idaho and the majority of jurisdictions hold that where the recited consideration 
has not been paid and no other consideration has been given, the contract fails for want of 
consideration. Lewis v. Fletcher, 101 Idaho 530, 531, 17 P.2d 834 (1980). While LC. § 
29-103 provides that "[a] written instrument is presumptive evidence of a consideration," 
the presumption may be rebutted by any substantial evidence. McCandless v. Carpenter, 
123 Idaho 386, 389, 848 P.2d 444 (Ct.App. 1993) (court rescinded a non-compete 
agreement when consideration described in agreement was not, in fact, present), citing 
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Vanoski v. Thomson, 114 Idaho 381, 383, 757 P.2d 244, 246 (Ct.App. 1988) (a secured 
party was allowed to present evidence contradicting a deed of reconveyance which 
alleged that amounts due a promissory note were paid, when the amounts were not, in 
fact, paid). "The law uniformly allows the admission of parol evidence to prove that a 
recital of fact is untrue." Id. at 389, citing Vanoski, at 383. 
In this case, as to setbacks, the undisputed facts shows that the Original 
Declaration established side yard setbacks of 15 feet and front and rear yard setbacks of 
25 feet. (Original Declaration, Article II, ~113). In the event an owner of two adjoining 
lots desired to combine the lots and build in the setbacks, Article II, Paragraph 17 sets 
forth a mechanism to do so. 
(Id.) 
Two or more adjoining lots or other parcels of property of the same land 
classification which are under the same ownership may be combined and 
developed as one parcel. Setback lines along the common boundary line 
of the combined parcels may be removed with the written consent of the 
Design Committee, if the Design Committee finds and determines that any 
improvements to be constructed within these setback lines will not cause 
umeasonable diminution of the view from other property. If the setback 
lines are removed or easements changed along the common boundary lines 
of combined parcels, the combined parcels shall be deemed one parcel and 
may not thereafter be split and developed as one parcel." 
Consistent with these provisions of the Original Declaration, the three substantive 
terms of the 1983 Agreement provided as follows: 
• Paragraph 1. provides that the Design Committee "approves Weisel's request 
to combine Lot 13 and Lot 14 into a single parcel" and "the development of 
the single parcel in accordance with the plans prepared by McLaughlin dated 
July 20, 1983 and revised August 18, 1983." 
• Paragraph 2., entitled "Removal of Setbacks" provides that "the Association's 
Design Committee has reviewed said plans and has determined that the 
improvements to be constructed in the setback lines along the common 
boundary of Lot 13 and Lot 14 will not cause umeasonable diminution of the 
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view from other lots. The parties, therefore, agree that the setback lines along 
the common boundary of Lot 13 and Lot 14 are hereby removed and are of no 
force and effect." Id. 
• Paragraph 3. entitled "Unification Into One Parcel," next provides that "the 
parties agree that upon execution of the Agreement, Lot 13 and Lot 14 shall 
be deemed one parcel and that such single parcel shall not hereafter be split 
and/or developed as two separate parcels." 
See Exhibit A, attached. 
These three substantive provisions of the Agreement restate Article II, Paragraph 
17, of the Original Declaration almost verbatim, which allows for the unification of lots 
where improvements are built in the setbacks. 
The Agreement states that it was made based upon the improvements to be 
constructed in the setbacks. Ottley and Weisel both recollect that at some point during 
the development process, the caretaker's unit was located in the northern setback on Lot 
14. (Ottley Depo., p. 42, 1. 17-25; Weisel Depo., p. 39, 1. 13 - p. 44, 1. 25). On or about 
April 1984, though not specifying what change was made to Weisel' s development plan, 
Jean Smith did acknowledge that changes were made to the plan. (Weisel Depo., Exhibit 
16, p. 3, Jean Smith's handwritten note). 
Contrary to the parties' original belief about building in the setbacks, the 
undisputed fact is that the improvements in the 1983 plan were not constructed in the 
setback. (Weisel Depo., p. 55, 1. 12-15, p. 64, 1. 21-24, and Exhibit 3; McClure Aft., 
Exhibit 6; Jean Smith Depo., p. 29, 1. 16-18; Fruehling Depo., p. 41, 1. 5-9). They were 
all constructed on Lot 14 out of the setbacks. (Id.) 
Therefore, based upon the express language of the Agreement and construing it 
narrowly and in favor of the free use of Weisel's property as required by law, there was 
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no consideration for the Agreement because the improvements were not constructed in 
the setbacks. 
For all these reasons, the Agreement fails for want of consideration. 
C. MUTUAL MISTAKE. 
The Agreement was based upon the fundamental mutual mistake that the 
improvements were located in the setback. 
"Mutual mistake permits a party to rescind or modify a contract as long as the 
mistake is so substantial and fundamental as to defeat the object of that party." 
O'Connor v. Harger Construction, 145 Idaho 904, 188 P.3d 846 (2008) (A pricing 
contract on a house and real property was rescinded when it was discovered that an 
easement cited in the agreement never came to fruition). "The mis take must be proven 
by clear and convincing evidence." Id. at 909. "A mistake is an unintentional act or 
omission arising from ignorance, surprise, or misplaced confidence." Dennett v. Kuenzli, 
130 Idaho 21, 936 P.2d 219 (Ct.App. 1997), citing WILLISTON ON CONTRACTS § 1535 
(3rd ed. 1970). A mutual mistake occurs when both parties, at the time of contracting, 
share a misconception about a basic assumption or vital fact upon which they based their 
bargain. Id. 
In this case, the 1983 Agreement between the Association and Weisel expressly 
sets forth the fundamental fact that the improvement is to be constructed in the setback 
line along the boundary between Lot 13 and Lot 14. (See Exhibit A, attached; Weisel 
Depo., Exhibit 13, p. 2). Again, both Ottley and Weisel testified in their depositions that 
at some point in the process the plan for the caretaker's unit was to be in the northern 
setback. (Ottley Depo., p. 42, 1. 17-25; Weisel Depo., p. 39, 1. 13 - p. 44, 1. 25). Jean 
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Smith's handwritten note written several months after the Agreement acknowledges that 
changes were made to the plans. Weisel's plans dated July 20, 1983, and revised August 
18, 1983, which are mentioned in the 1983 Agreement do not show the caretaker's unit in 
the setback. 
There is no dispute that a fundamental, express premise of the Agreement was the 
location and construction of improvements in the setback along the boundary between 
Lot 13 and Lot 14. Contrary to the parties' beliefs at the time of contracting, no structure 
on Lot 14 was built in that setback. (Weisel Depa., p. 55, 1. 12-15, 64, 1. 21-24, and 
Exhibit 3; McClure Aff., Exhibit 6; Jean Smith Depa., p. 29, 1. 16-18; Fruehling Depa., 
p. 41, 1. 5-9). The parties shared a misconception about a basic assumption or vital fact 
upon which they based the Agreement. 
For these reasons, a mutual mistake occurred at the time of contracting, and the 
Agreement should be rescinded. 
D. FAILURE OF CONDITION PRECEDENT. 
The construction of the improvements in the setback was a condition precedent to 
Weisel's agreement with the Association not to develop Lot 13. 
A condition precedent is an event not certain to occur, but which must occur, 
before performance under a contract becomes due. Steiner v. Ziegler-Tamura Ltd., 138 
Idaho 238, 242, 61 P.3d 595 (2002). 
A condition precedent may be expressed in the parties' agreement, implied 
in fact from the conduct of the parties, or implied in law (constructive) 
where the courts 'construct' a condition for the purpose of attaining a just 
result. When there is a failure of a condition precedent through no fault of 
the parties, no liability or duty to perform arises under the contract. A 
condition precedent is distinguishable from a promise or covenant in that a 
condition creates no right or duty of performance in itself and its non-
occurrence does not constitute a breach of the contract. A promise in a 
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contract creates a legal duty in the promisor and a right in the promisee; 
the fact or event constituting a condition creates no right or duty and is 
merely a limiting or modifying factor. A covenant is a duty under the 
contract, the breach of which gives a right to enforce the contract. 
Id. at 242, citing World Wide Lease, Inc. v. Woodworth, 111 Idaho 880, 887, 728 P.2d 
769, 776 (Ct.App. 1986)). 
In this case, the 1983 Agreement was based upon an event not certain to occur, 
which was the construction of improvements in the northern setback. The Agreement 
specifically refers to an event in the future: "the improvements to be constructed in the 
setback lines along the common boundary of Lot 13 and Lot 14". (See Exhibit A, 
attached). The condition was not certain to occur because, at any time thereafter, Weisel 
could have and, in fact, did choose not to build the improvements in the setback or build 
at all. Indeed, the non-occurrence of the event would have created no right in the 
Association to force Weisel to construct improvements in the setback, or in tum, to 
enforce the 1983 Agreement. Instead, the Agreement was in the nature of an executory 
contract whereby Weisel became bound to restrict development on Lot 13 only when the 
improvements were constructed in the setback. 
In point of fact, when Weisel did not build in the setback, the Association never 
insisted he do so and instead continued to assess him for two lots and accord him two 
votes. The Agreement can only be understood, and only makes sense, if the construction 
of improvements in the setback is a condition precedent to Weisel's agreement not to 
develop Lot 13. To construe it otherwise would be to render Wesiel' s agreement not to 
develop Lot 13 as gratuitous. 
E. FAILURE OF CONSIDERATION. 
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Even if there was consideration for the 1983 Agreement as drafted the 
consideration failed rendering the Agreement unenforceable. 
"The term 'failure of consideration' includes instances where a proper contract 
was entered into when the agreement was made, but because of supervening events, the 
promised performance fails, rending the contract unenforceable." World Wide Lease, 
Inc. v. Woodworth, 111 Idaho 880, 884, 728 P.2d 769, 776 (Ct.App. 1986). "Failure of 
consideration generally refers to failure of performance of a contract." Id. "Failure of 
consideration is to be distinguished from 'want' or 'lack' of consideration, which refers 
to instances where no consideration ever existed to support the contract, rendering the 
contract invalid from the beginning." Id. 
Here, the consideration for the Agreement failed for a few reasons. 
1. Setbacks. 
It is undisputed that all of the building approved under the 1983 Application were 
built outside of the setbacks between Lot 14 and Lot 13. In fact, no building has ever 
been built in the setback between Lot 13 and Lot 14 and Lot 13 remains undeveloped. 
(Weisel Depo., p. 55, 1. 12-15, 64, 1. 21-24, and Exhibit 3; McClure Aff., Exhibit 6; Jean 
SmithDepo., p. 29, 1. 16-18; FruehlingDepo., p. 41, 1. 5-9). 
Therefore, the only consideration cited in the 1983 Agreement (i.e. approval of 
construction of improvements in the setback) failed when construction never occurred in 
the setback. 
2. Density. 
The 1983 Agreement does not mention density as a concern of the Association. 
However, Weisel, Ottley, and Jean Smith all recall density being a concern regarding the 
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1983 development proposal. Density considerations should not be used as justification 
for the Agreement. 
First, nothing in the 1983 application raised any density issues. As to density, the 
number of structures that could be built on a lot was limited to "one single family 
dwelling with no more than four detached outbuildings." (Original Declaration, Article 
II, Sec. 13). In this case, Weisel had an existing single-family residence and was 
requesting three outbuildings, one less than was allowed. 
As for the size of the buildings, another provision of the Original Declaration 
addressed square footage. The only size concern expressed in the Declaration was a 
concern that houses not be too small. Single-family dwellings had to be at least 1,500 
square feet. There was no maximum on the size of buildings that could be built on any 
given lot. (Original Declaration, Article II, Cj[13). Ottley, Smith, and Fruehling all 
acknowledged that there was no maximum limit on the size of buildings. ( Ottley Depa., 
p. 40, L 19-22; Jean Smith Depa., p. 17, 1. 6-9 and p. 29, 1. 8-15; Fruehling Depa., p. 40, 
1. 19-21). 
Even if the Association had the authority to limit the size and number of 
structures or density on a lot at the time the Agreement was executed, the Association's 
subsequent approval of equal or denser developments within the Subdivision with no 
corresponding restrictions on development extracted in return for such development, 
rendered its consideration worthless. 
The undisputed facts show that almost immediately after the 1983 Agreement was 
entered into with Weisel, the Association began undermining its consideration by 
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allowing larger residences and more substantial outbuildings on the other lots in the 
Subdivision. 
• In 1985, the owner of Lot 2 (2.84 acres) constructed a home and garage of 
approximately 6,000 square feet. 
• In 1985, the owner of Lot 18 (2.9 acres) (who also owned Lot 17) 
constructed a home of 7,700 square feet on Lot 18 and thereafter was 
permitted by the Association to construct a 2, 700-square-foot pool and 
pool house in the northern setback of Lot 18. Rather than requiring the 
owner to unify the two parcels and give up development rights on Lot 17 
as done in Weisel's case, the Association allowed the owner to shift the lot 
line between Lot 17 and 18 to the north so that the building was out of the 
setback for Lot 18. The owner was not required to restrict future 
development on Lot 17 and was reassured in February, 2009, by the 
President of the Association that the owner could build Lot 17 to the 
maximum permitted under the 2008 Declaration. This also resulted in 
over 10,000 square feet of development on Lot 18, a lot that is almost an 
acre smaller than Weisel's Lot 14. (Beaver Springs Response to Second 
Request for Admission No. 31 admitting Exhibit 118, Letter from 
Association to Edgar Bronfman dated February 17, 2009). 
• In 1986, the owner of Lot 12 (2.38 acres) constructed a 13,566-square-foot 
main residence, a square footage that exceeded Weisel's development at 
the time, and on a lot that was an acre and a half smaller than Weisel's Lot 
14. Thereafter, the owner added a 1,280-square-foot guest house on the 
lot for a total of almost 15,000 square feet of structures on the much 
smaller lot. 
• In 1986, the owner of Lot 20 constructed a 6,834-square-foot main 
residence and a 1,423-square-foot guest house for a total of almost 8,300 
square feet of structures on the 2.1-acre lot, a lot that is more than an acre 
and a half smaller than Weisel's Lot 14. 
• 1986 and 1987, the owner of Lot 16 constructed a 13,179-square-foot 
main residence, a 1,568-square-foot guest house and garage, and a 2,736-
square-foot office and garage, for over 17,500 square feet of structures on 
the lot. The number of outbuildings equaled Weisel's and the total square 
footage exceeded Weisel's development at the time by 5,967 square feet. 
• In 1987, the owner of Lot 22 constructed an 11,684-square-foot residence 
and garage on that 2.6-acre lot, a square footage that exceeded Weisel's 
development and on a lot that was much smaller than Weisel's Lot 14. 
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• In 1987, the owner of Lot 15 constructed an 8,000 square-foot house and 
garage on that 3.5-acre lot. 
• In 1990, the owner of Lot 1 constructed an 8,228-square-foot residence on 
that 3 .2-acre lot. 
• In 1993, the owner of Lot 9 constructed a 13,426-square-foot residence on 
that 3.5-acre lot. 
• In 1993, Weisel demolished his main residence and built a 12,770-square-
foot residence in its place. He also converted the barn to an indoor pool of 
the same size that year. 
• Between 1999 and 2001, the owner of Lot 11 constructed a 4,682-square-
foot main residence, and three outbuildings: a 1,250 square-foot guest 
house, a 1,151-square-foot apartment, and a 324-square-foot spa house, 
for a total of over 7,000 square feet of structures on a 2.39-acre lot. 
(McClure A.ff., Exhibit 6, Appendix A; Robison A.ff., Exhibit A). 
As for guest houses, the Association has allowed guest houses larger than 900 
square feet on Lots 5, 11, 12, 16, and 20, all in excess of the maximum allowed at the 
time under the Amended Declaration or in excess of that allowed at the time under the 
applicable County or City ordinances.2 (McClure A.ff., Appendix A). The guest houses 
on Lots on 5, 11, 12 and 20 actually exceed 1,200 square feet. 3 (Id.) 
However, not a single lot owner other than Weisel was required to relinquish 
development rights or record a deed restriction against his lot for the Association's 
approval of these dense developments and over-sized structures. (Fruehling Depo., p. 21, 
1. 11 - 20). 
2 900 square feet was also the size of detached guest houses allowed by Blaine County in 1983, when the 
property was located in County jurisdiction. It was also the maximum size allowed in the subdivision 
based on amendments to the Original Declaration made in 1986. 
3 1,200 square feet is the current maximum size guest house allowed in the City of Ketchum, where 
Weisel's property is currently located. 
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Moreover, Weisel's development plan under the 1983 Agreement amounted to a 
total square footage of structures on Lot 14 less than what is expressly permitted now 
under the 2008 amendment to the Declaration. (Beaver Springs Response to Second 
Request No. 30, admitting Exhibit 117; James McLaughlin Depa., p. 10, 1. 20-23 and 
Exhibit 2 and 6; RobisonAff., Exhibit 1). 
Furthermore, in allowing 15,000 square feet of structures on a lot, the Association 
makes no distinction between 2-acre lots and 4-acre lots. The owner of a 2-acre lot can 
build up to 15,000 square feet of structures on his property the same as the owner of a 4-
acre lot. Thus, the owners of 2-acre lots are allowed to build to a lot coverage of 16%, 
while Weisel, whose Lot 14 is 3.7 acres, is limited to what exists now on Lot 14, or 8.8%. 
(McClure Alf., Exhibit 6). Combining Lots 13 and 14, as the Association insists, Weisel 
is limited to 4.8% lot coverage. (Id.) 
Thus, if the Agreement is not rescinded and Lot 13 and 14 are treated as one lot as 
urged by the Association, Weisel is forever limited to 4.8% lot coverage while the owners 
of 2-acre lots are now expressly allowed to build to 16%. If the Association's 
consideration was allowing Weisel a greater density on his lot, it has rendered that 
advantage completely meaningless and worthless. 
To summarize, whether the consideration given by the Association for the 
Agreement was allowing building in the setback or approval of a denser development 
plan than had previously existed in the Subdivision, the undisputed facts show that such 
consideration has failed or been rendered worthless by the Association's subsequent 
actions. The improvements were never constructed in the setback, almost immediately 
after conditioning approval of Weisel' s alleged "dense" development on his agreement to 
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restrict development on Lot 13 and the Association started allowing large guest houses 
and larger and denser development on the other lots in the Subdivision. With the 
adoption of the 2008 Amendment to the Declaration, the Association has rendered any 
consideration it could have claimed worthless. 
F. CHANGED CIRCUMSTANCES. 
The Association's approval of very dense development on the other lots in the 
Subdivision without any reciprocal restriction on development on those lots has frustrated 
the original intent of the Agreement and supports its extinguishment. 
Changed conditions that frustrate the purpose of a restriction, or equities that 
make enforcement unjust or require modification, support the modification or 
extinguishment of a restrictive covenant. See generally, RESTATEMENT (THIRD) OF 
PROPERTY: SERVITUDES §§ 1.1, 1.3, 1.5, 2.1-.2, 2.5, 2.11, 4.1-.5, 5.1-.2, 7.1, 7.10, 8.1 
(2000). A party's conduct, changed circumstances, or the relevant equities will preclude 
enforcement by that party or will warrant modification of the restrictive covenant. See, 
RESTATEMENT, supra,§§ 7.1, 7.10. 
The jurisdiction of equity to enforce covenants restnctmg the use of 
property is not absolute. The right to enforce the restrictions may be lost 
by acquiescence in the violation of the provisions of such restrictions. 
Additionally, where the restriction is made with reference to the 
continuance of existing general conditions of the property and its 
surroundings, and there has occurred such a change in the character of the 
neighborhood as to defeat the purpose of the restrictions and to render 
their enforcement inequitable and burdensome, a court of equity will 
refuse to enforce them. 
The extent of change in a neighborhood which will justify refusal to 
enforce restrictive covenants has not given rise to any hard-and-fast rule. 
Each case must rest on the equities of the situation as it is presented. A 
basic principle woven as a thread throughout all the decisions is that to 
warrant refusal of equitable relief, the change in conditions must be so 
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great or radical as to neutralize the benefits of the restriction and destroy 
its purpose. 
Hecht v. Stephens, 464 P.2d 258 (Kansas 1970). 
Hecht involved a 57-lot residential subdivision whose covenants prohibited 
mobile homes. When a mobile home was moved onto Stephen's property Hecht sued to 
enforce the covenant. The Court refused to enforce the covenant on the basis that there 
had been numerous mobile homes placed on lots to indicate a purpose and intention of 
the residents of the area to abandon the general plan prohibiting mobile homes. 
Gomah v. Hally, 113 N.W.2d 896 (Mich. 1962), involved setback restrictions in a 
deed which the owner of a neighboring property attempted to enforce. The owner of the 
deed restricted property contended that the area had changed and that other houses had 
been built in the neighborhood which were not set back as far as required by the 
restrictions on his lots. The Court refused to enforce the setback restriction stating 
If we assume that the original restriction was effective because it was 
according to a general plan, certainly that general plan was to erect very 
large estate homes facing Jefferson avenue but the defendants themselves 
have departed from such a plan by subdividing their own property and 
furthermore, the fact that such a plan was never contemplated, or if 
contemplated never carried out, is shown by the fact that the subdivision 
which was later platted, divided the lots into much smaller lots. This 
Court has not hesitated to remove validly imposed restrictions to residence 
use when there has occurred extensive neighborhood changes. There is an 
extensive neighborhood change in the instant case. 
Id at 898. 
Cevasco v. Westwood Homes, Inc., 15 A.2d 140 (NJ. 1940), was a suit involving 
a restriction in a deed prohibiting a property owner from erecting a residence that would 
cost less than $6,500. In refusing to enforce the restriction 13 years later, the Court noted 
that most of the eight or ten houses in the neighborhood of the lots of the parties cost less 
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than $6,500, it was then possible to build for $5,000 or less, and the general 
neighborhood surrounding the tract in question was built up with numerous houses 
costing around $3,500. The Court concluded that "where circumstances have changed 
and enforcement of a restrictive covenant would impose an oppressive burden without 
any substantial benefit, the covenant must undergo modifications." Id. at 141. 
Zavislak v. Shipman, 362 P.2d 1053 (Colo. 1961), was another case involving an 
attempt by a property owner to remove setback and lot size restrictions in the face of 
opposition by an owner in the same subdivision. The lots were restricted to ¾ acre lots 
with 40- and 30-foot setbacks. The developer wanted to replat and make the remaining 
lots half-acre lots with 30- and 15-foot setbacks, which conformed more closely to the 
adjacent subdivision. In allowing the removal of the restriction, the Court found that the 
size and setback restrictions were not feasible in view of the adjacent development of 
smaller sites and that the need for the large tracts no longer prevailed. The Court also 
found that the change from larger lots and setbacks to smaller lots and setbacks was not 
substantial and that the requested relief from the restrictions was warranted. Id. at 189. 
Shippan Point Assn., Inc. v. McManus, 640 A.2d 1014 (Conn.App. 1994), 
involved an Association's request to enforce a deed restriction prohibiting the 
construction of more than one dwelling on the McManus' property. The Court removed 
the restriction because the substantial change in conditions frustrated the intent of the 
original covenant and it would be inequitable to enforce it. At trial it was shown that 
several lots within the original twenty-five restricted lots contained, in violation of the 
covenant, two residences on each lot. The trial court also found that many of the 
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properties in the area had carriage houses that were rented out to tenants in violation of 
the restrictive covenant. Id. at 1016. 
In this case, from the time of the 1983 Agreement forward the Association has 
frustrated any original intent to limit density in the Subdivision. (McClure Aff., Exhibits 
1, 2, 3, 4, and 5). A comparison of the development in 1983 versus that in 2005 makes 
the point clear. (Id., Exhibit 4A and 5). 
The Association has allowed larger and larger structures to be built on lots and an 
equal number of structures on lots. (Id.; see also infra, §E(l), list of development). As 
early as 1985, the Association acknowledged that lot owners were building bigger and 
bigger guest houses, caretaker's units, and other structures on their lots and requesting 
approval to build outside the building envelopes. The Annual Minutes for the meeting on 
December 26, 1985, mention a 1,500 square foot guesthouse on Jim Dutcher' s property at 
the time. (Beaver Springs Response to Second Request No. 17, admitting Exhibit 104). 
On January 26, 1986, following that annual meeting, the Association sent a letter 
to homeowners acknowledging that "time and the makeup of the Beaver Springs 
neighborhood has outdated the original Declaration of Restrictions." (Id.) In the Annual 
Minutes from the December 27, 1990, the Association again acknowledged that owners 
were building larger and larger homes. (Beaver Springs Response to Second Request No. 
21, admitting Exhibit 108). Owners have continued to modify building envelopes. 
(Beaver Springs Response to Second Request No. 22, admitting Exhibit 109; See also 
McClure A.ff., Exhibit 5). Bill Fruehling has admitted that times have changed and the 
original intent for the Subdivision was out of date. (Beaver Springs Response to Second 
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Request No. 25, admitting Exhibit 112). The difference between Exhibit 4A and 5 to 
McClure's Affidavit makes the point clear. 
In 2008, recognizing the significant changes in the Subdivision, the Association 
expressly allowed lot owners to build to a density well in excess of what they 
conditionally approved for Weisel in 1983. Further exacerbating the disparity, the 2008 
Amendment does not differentiate as to size of lots so that henceforth, the owner of a 2-
acre lot can build 15,000 square feet of structures on his lot, over 16% lot coverage. In 
other words, the density shown on Exhibit 5 to McClure's Affidavit will increase for 
those lots (other than Weisel's lots) which do not have 15,000 square feet of structures in 
place. In contrast, if the 1983 Agreement is enforced, the greatest density that Lot 14 
will ever have is what exists now which is a lot coverage of 8.8%, Lot 13 will remained 
undeveloped, and Weisel will be limited to a combined lot coverage on his lots of 4.8%. 
Even if the Agreement is ruled to be of no force and Weisel is allowed to develop 
Lot 13, since Weisel's lots are two of the largest in the Subdivision, due to the new 2008 
size limits, the density on his lots would stay less than most of the other lots since those 
lots in the Subdivision that do not cunently have 15,000-square-feet of structures can 
build to that maximum and almost all other lots are smaller then his. Therefore, the 
whole purpose of the Agreement has been vitiated by the changes allowed by the 
Association over the years and by the express terms of the 2008 Amendments to the 
Declaration. 
Moreover, aggravating the unfairness to Weisel, the Association has never 
demanded that any one of the other lot owners in the Subdivision give up development 
rights for approval of their dense developments, developments that included guest houses 
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in excess of that permitted by the Declaration at the time and the existing ordinance as 
well. For example, the Association allowed the owner of Lots 17 and 18 to build a very 
large structure in the northern setback of Lot 18 and instead of requiring the owner to 
combine the lots and restrict development on Lot 17 as done for Weisel, the Association 
let the owner shift the lot line for Lot 18 north, did not require the owner to combine the 
lots, and imposed no restriction on development of Lot 17. The Association instead 
reassured the owner in 2008 that he could build Lot 18 out to the maximum. This was a 
situation very similar to Weisel's, yet no restriction was required of the owner and that 
owner has been told he can build Lot 17 to the maximum. 
Thus, whether the Agreement was due to the possible setback encroachment or 
because the development was of greater density than existed in the Subdivision at the 
time, that original intent has been frustrated by the extremely dense development that 
exists today and that is now allowed in the Subdivision. It would be unfair to enforce the 
Agreement now because the setbacks were never encroached on and there are other lots 
with equal and greater density now. The continued enforcement of the Agreement 
imposes an oppressive burden on Weisel without any substantial benefit to the 
Association. This is especially true since no other lot owner in the Subdivision has ever 
been required to give up development rights in return for approval of dense development. 
In sum, the undisputed facts show that changed conditions and the Association's 
actions have frustrated the purpose of the 1983 agreement making enforcement of it now 
unjust. Weisel should be granted summary judgment extinguishing the Agreement. 
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G. THERE ARE NO OTHER NECESSARY PARTIES. 
One of the Association's defenses to the Complaint for Declaratory Judgment is 
that there are necessary parties and third party beneficiaries that have not been named in 
the Complaint making it impossible for this Court to render judgment on Weisel's claims. 
Weisel should be granted summary judgment on this issue because there are no other 
necessary parties or third party beneficiaries that would prevent the Court from entering 
judgment in this case. 
I.R.C.P. 19(a)(l) provides as follows: 
A person who is subject to service of process shall be joined as a party in 
the action if (1) in the person's absence complete relief cannot be accorded 
among those already parties, or (2) the person claims an interest relating to 
the subject of the action and is so situated that the disposition of the action 
in the person's absence may (i) as a practical matter impair or impede the 
person's ability to protect that interest or (ii) leave any of the persons 
already parties subject to a substantial risk of incurring double, multiple, 
or otherwise inconsistent obligations by reason of the claimed interest. If 
the person has not been so joined, the court shall order that the person be 
made a party. If the person should join as a plaintiff but refuses to do so, 
the person may be made a defendant, or, in a proper case, an involuntary 
plaintiff. 
The purposes of Rule 19 are "to protect the absentee from prejudice resulting 
from the judgment, to protect the parties from harassment by successive suits and to 
advance judicial economy by avoiding multiple litigation." Deer Creek v. Clarendon Hot 
Springs Ranch, 107 Idaho 286, 688 P.2d 1191 (App. 1984), (citing C. Wright & A. 
Miller, FEDERAL PRACTICE AND PROCEDURE: Civil § 1609 at 88 (1972)). "Joinder of all 
parties with an interest in the subject matter of the suit is not required; rather, only those 
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who have an interest in the object of the suit should be joined." Tower Asset v. 
Lawrence, 143 Idaho 710, 714, 152 P.3d 581 (2007).4 
There are cases that present similar factual scenarios to the case at hand. For 
example, in Ada County Highway Dist. v. TS!, 145 Idaho 360, 179 P.3d 323 (2008), the 
dispute involved a public alley. TSI owned property on which they built a cell tower and 
placed a fence around it. For various reasons, the fence impeded traffic along the alley. 
The Highway District sued TSI to quiet title and remove the fence claiming it had 
acquired a highway over a portion of TSI's property within the fence. One of the issues 
raised by TSI was that the Highway District failed to join the indispensable parties of 
Boise City and the United States government because they had requirements pertaining to 
cell tower facilities, Idaho Power (which had power lines in the alley), and a bank that 
had landscaping in the alley. 
In deciding that these parties were not indispensable parties, the Court noted that 
the moving party has the burden of demonstrating the indispensability of a party. Id. 
Without much explanation, the Court then ruled that disposition of the case was not 
precluded by the absence of Boise City or the federal government because disposition 
would not impede their ability to protect their own interests or subject them to substantial 
risk. Also, a determination that ACHD acquired a roadway could be rendered without 
joining Idaho Power or the bank because disposition would not impede their ability to 
protect their own interests or subject them to substantial risk. Id. 
4 Tower Asset, supra, was a case where the owner of property was held not to be necessary to a suit by a 
lessee seeking an injunction against an adjoining property owner regarding access. The court stated that the 
objective of the suit was to enforce the lessee's right to use the access and that determination could be made 
without affecting the owner's rights. 
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Hartman v. United Heritage Property & Cas., 141 Idaho 193, 108 P.3d 340 
(2005), involved a claim by an injured third party against an insurance company. The 
tortfeasor had sued her insurance company, settled that case, and signed a release, all 
without joining the injured party in the lawsuit. Later the injured party subrogated to the 
tortfeasor' s claim and sued the insurance company claiming that the earlier judgment was 
void due to the failure to join a necessary party - the injured party. The Court held that 
The fact that a party who is deemed necessary or indispensable is not 
joined in the lawsuit does not render the judgment void .... the requirement 
that a case shall not proceed absent joinder of all indispensable persons is 
not a jurisdictional prerequisite, but rather an equitable rule both in its 
origin and nature. . . . Even if the court is mistaken in its decision to 
proceed in the absence of an interested person, it does not by that token 
deprive itself of the power to adjudicate as between the parties already 
before it through proper service of process. 
Id. at 197. 
The Court went on to state that with respect to the failure to join indispensable 
parties in a declaratory judgment action, "Idaho Code § 10-1211 provides, [ w ]hen 
declaratory relief is sought, all persons shall be made parties who have or claim any 
interest which would be affected by the declaration, and no declaration shall prejudice the 
rights of persons not parties to the proceeding." Id. 
At various times, the Association has claimed that Blaine County and the City of 
Ketchum are necessary parties to this lawsuit and that judgment cannot be rendered 
without their being named in the suit. Each will be discussed in tum. 
1. Blaine County 
The undisputed facts show that Blaine County does not claim any interest in this 
litigation to set aside the Agreement and has indicated that it has no interest in enforcing 
the Agreement. (Tim Graves Aff., Exhibit A). 
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Furthermore, Blaine County no longer has any jurisdiction over the subject 
matter. A county permit has no effect within city limits due to the separate sovereignty 
provisions of Idaho Const., art. 12, § 2. Boise City v. Blaser, 98 Idaho 789, 572 P.2d 892 
(1977). A county zoning ordinance does not apply once the land in question is removed 
from the county's jurisdiction by annexation. Id. The land from that time is subject to the 
city's jurisdiction and a county cannot bind a municipality by regulatory decisions taken 
by the county affecting the property prior to annexation by the municipality. Id. 
Since Lots 13 and 14 were annexed into the City of Ketchum in 1990, the County 
no longer has any jurisdiction over those properties. Therefore, the County would have 
no authority to reach into the City of Ketchum and attempt to enforce the 1983 
Agreement or withdraw approval for the caretaker's unit. The City of Ketchum would be 
the only entity to have that authority. 
Therefore, Blaine County is not a necessary party under I.R.C.P. 19(a)(l). 
Having no jurisdiction over the property, its rights are not impacted in any way by a 
judgment and it has represented that it has no interest in the subject matter of the 
litigation. This is confirmed by the letter sent by the County attorney. 
2. City of Ketchum. 
As for the City, it is not a necessary party for several reasons. 
First, the undisputed facts show that it does not claim any interest in this litigation 
to set aside the Agreement and has indicated that it has no interest in enforcing the 
Agreement. (Cady Aff., Exhibits A, B, and C). The City indicated that it would not 
oppose a rescission of the Agreement and would process any application for development 
of Lot 13 irrespective of the Agreement. (Id., at Exhibit C). In fact, the lot coverage on 
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Weisel' s Lot 14 is well below that permitted under the City ordinances. (McClure Aff., 
Exhibit 5 and 6). 
Second, upon the annexation of property to a city, the city must provide for a land 
use plan and zoning for the property. In this case, when the Subdivision came into the 
City of Ketchum an Annexation Agreement was executed which included zoning the 
land. However, there is no mention of any restriction on Lot 13 in the Beaver Springs' 
Annexation Agreement and Agreement for Services. (Cady Aff., Exhibit C). 
Third, the City is not an express beneficiary of the 1983 Agreement. There is 
nothing in the Agreement indicating that it is for the benefit of any governmental entity. 
Fourth, this litigation will not have any effect on whatever rights, if any, the City 
may have inherited from the County to enforce the deed restriction. The Association 
sought the legal advice of their current attorney, Ed Lawson, on this issue. It was 
Lawson's opinion that Blaine County no longer had any jurisdiction over the property, 
that once the property was annexed into the City of Ketchum, the guesthouse was legal, 
and that the Association did have unilateral authority to modify or rescind the Agreement. 
(Beaver Springs Response to Second Request for Admission No. 8, admitting Exhibit 26, 
Lawson Letter dated March 1, 2005). 
Also, the City's rights are not impacted by this litigation. Any declaration in this 
lawsuit vitiating the 1983 Agreement would not eliminate any possible right of the City 
(vis-a-vis the County's conditional approval) to prevent building on Lot 13 because "no 
declaration shall prejudice the rights of persons not parties to the proceeding." (LC. § 1-
1211). This case is only between the Association and Weisel, and therefore, the City 
cannot be prejudiced or bound by the judgment. 
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Moreover, the object of the lawsuit is determining the validity of the Agreement. 
It does not seek a ruling on the validity of the condition imposed by the County. 
Therefore, the City would still have the possibility suggested by Lawson -- the potential 
ability to enforce the condition imposed by the County -- since any judgment about the 
Agreement does not eliminate the fact that approval of the variance by the County was 
conditional. At such time that Weisel applied for a building permit on Lot 13, the City 
could assert any claim. 
Applying Rule 19, complete relief can be afforded to Weisel because: (1) neither 
the City or the County claims an interest in the lawsuit, (2) neither the City or the County 
is situated such that a judgment voiding or rescinding the agreement impairs the validity 
of the condition imposed by the County; and (3) and any potential claim by the City or 
County should not involve subjecting the Association to a multiplicity of suits. 
Therefore, summary judgment in favor of Weisel on the Association's defense of 
necessary party as to the City of Ketchum and Blaine County should be granted. 
3. Other third party beneficiaries. 
The Association has also claimed that there are other third party beneficiaries that 
have not been named in the Complaint that are necessary parties. This defense fails 
because there is nothing in the Agreement expressly stating that it is for the benefit of any 
third party and the individual members of the Association are only incidental 
beneficiaries whose rights are being represented by the Association. The only party who 
has ever claimed to be a third-party beneficiary is James Dutcher. However, his claims 
fail as a matter of law. 
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Idaho Code Section 29-102 provides that "a contract, made expressly for the 
benefit of a third person, may be enforced by him at any time before the parties thereto 
rescind it." Thus, a third-party beneficiary is one who is not party to a contract but may 
nonetheless pursue a cause of action for breach of contract. 
The Idaho Supreme Court has stated that "before recovery can be had by a third 
party beneficiary, it must be shown that the contract was made for his direct benefit, or as 
sometimes stated primarily for his benefit, and that it is not sufficient that he be a mere 
incidental beneficiary." Cannon Builders, Inc. v. Rice, 126 Idaho 616, 622, 888 P.2d 790 
(App. 1995). "[T]he contract itself must express an intent to benefit the third party. This 
intent must be gleaned from the contract itself unless that document is ambiguous, 
whereupon the circumstances surrounding its formation may be considered." Id. "Such a 
contract must be strictly construed in favor of the person against whom such liability is 
asserted." Canyon View Irrigation v. Twin Falls Canal, 101 Idaho 604, 612, 619 P.2d 
122, (1980). "The third party beneficiary is entitled only to those rights which the 
original parties to the contract intended the third party to have." Leavitt-Berner Tanning 
Corp. v American Home Assur. Co., 129 A.D.2d 199,203 (3d Dept 1987). 
Here, as to individual members of the Association, for any one member of the 
Association to claim a third party beneficiary right, that member would have to show that 
the 1983 Agreement was made for that member's express benefit, rather than as a benefit 
merely incidental to his membership interest as a Beaver Springs lot owner. Canyon 
View Irrigation Co. v. Twin Falls Canal Co., 101 Idaho 604,613, 619 P.2d 122 (1980). 
Here, there is no language in the Agreement stating it is for the benefit of any one 
individual property owner nor does it say anything about enforcement by the individual 
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property owners. Instead, the Association retains the right to enforce the Agreement and 
is aggressively doing so. 
Furthermore, even if a member could claim that he is a beneficiary of the 
Agreement because of his membership in the Association, the Association is already 
representing him in the suit. See e.g. Beach Lateral Water Users Ass'n v. Harrison, 142 
Idaho 600, 130 P.3d 1138 (2006). The member is not a necessary party because the 
Association is defending the very same interests in the lawsuit. The doctrine of 
representation provides that if an omitted interest is already effectively represented by 
parties to litigation, it need not be joined. See Klingel v. Kehrer, 401 N.E.2d 560 (Ill.App. 
1980). The members of an association may be proper parties but they are not necessary 
parties. Libhart v. Copeland, 949 S.W.2d 783 (Tex.App.1997). 
In this case, James Dutcher, the owner of Lot 6, is the only person in the five 
years this issue has been under discussion to have asserted a third party beneficiary right 
under the Agreement. (Fruehling Depa., p. 76, 1. 3-21). However, he is not a third party 
beneficiary of the Agreement as a matter of law. Quite simply, Dutcher admitted in his 
deposition that the Agreement was not made expressly for his benefit. (Dutcher Depa., p. 
19, 1. 25 - p. 20, 1. 2). 
As a matter of law, Dutcher is not a third-party beneficiary. 
4. Summary of necessary party issue 
For all of the above reasons, there are no other necessary parties or third party 
beneficiaries that must be added to the lawsuit for the Court to award the relief requested 
by Weisel. Neither Blaine County nor the City of Ketchum have any inclination or 
interest in enforcing or setting aside the Agreement. The individual members of the 
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Association are incidental beneficiaries whose interests are already being aggressively 
represented by the Association. Finally, there is no evidence to support any third party 
claim by James Dutcher independent of his membership in the Association. Therefore, 
Weisel should be granted summary judgment on these two defenses asserted by the 
Association. 
V. CONCLUSION 
For all these reasons, there are no genuine issues of material fact, and Weisel 
should be granted judgment as a matter of law. 
/Y't..,<._"J 
RESPECTFULLY SUBMITTED thi~ day of December, 2009. 
HAEMMERLE & HAEMMERLE, P.L.L.C. 
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CERTIFICATE OF SERVICE 
.,:I 
I HEREBY CERTIFY that on this~ day of December, 2009, I caused to be 
served a true copy of the foregoing document by the method indicated below, and 
addressed to each of the following: 
Ed Lawson 
Erin Clark 
LAWSON, LASKI, CLARK & POGUE, P.L.L.C. 
P.O. Box 3310 
Ketchum, ID 83 340 
By depositing copies of the same in the United States Mail, postage prepaid, 
at the post office at Hailey, Idaho. 
By hand delivering copies of the same to the office of the attomey(s) at his 
offices in Hailey, Idaho. 
By telecopying copies of same to said attomey(s) at the telecopier number 
________ , and by then mailing copies of the same in the 
United States Mail, postage prepaid, at the post office at Hailey, Idaho. 
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EXHIBIT A 
401 
Ac;F.EEMENT 
of 
THIS AGREEMENT is made 
~c 
and entered into this a day 
, 1983, by and between THOMAS WEISEL 
(hereinafter "Weisel"), and the BEAVER SPRINGS OWNERS 
ASSOCIATION, an Idaho corporation (hereinafter "the 
Association") . 
W I T N E S S E T H : 
WHEREAS, Weisel is the owner of that certain re,.'. 
property located in Blaine County, Idaho, which property is 
identified as Lot 13 and Lot 14 of the Beaver Springs 
subdivision (hereinafter simply referred to as "Lot ~3" ard 
"Lot 14"); and 
WHEREAS, Lot 13 and Lot 14 are coterminous and Weisel 
desires to combine and develop said lots as one parcel; and 
WHEREAS, Weisel further desires to obtain written 
approval by the Association of its proposed development of 
Lot 13 and Lot 14, and further desires to obtain the Asso-
ciation's written cnnsent to combine such lots into one 
parcel, removing the setbnck lines along the commcn boundary 
line of such lots; and 
WHEREAS, the Association desires t~e development a~d 
~nification of said lots into one parcel tab~ in camp!i~nce 
with the Declaration of Restrictions of th~ Beaver Springs 
Subdivision. 
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NOW, THEREFORE, in consideration of the covenants 
herein contained and the mutual benefitR to each party 
hereto, it is agreed as follows: 
1. Development. The Associntion hereby approves 
Weisel's request to combine Lot 13 and Lot 14 into a sinqle 
parcel and further approves the devP.lopment of the single 
parcel in accordance with the plans prepared by James 
McLaughlin, dated July 20, 1983, revised August 18, 1983. 
2. Removal of Setbacks. Pursuant to paragraph 17 of 
the Declaration of the Beaver Springs Subdivision, the 
Association's Design Committee has reviewed said plans, and 
has determined that the improvements to be constructed in 
the setback lines along the common boundary of Lot 13 and 
Lot 14 will not cause unreasonable diminution of the view 
from other lots. The parties, therefore, agree that the 
setback lines along the common boundary of Lot 13 and Lot 
14 are hereby rernovP.d and are of no further fnrce and 
effect. 
3 • Unificotion Into One Parcel. The parties agree 
that upon execution of this Agreement, Lot 13 and Lot 14 
shall be deemed one parcel and that such single parc~l shall 
not hereafter be split and/or developed as two separate 
parcels. 
4. Sole and Only Agreement. This instrument cantai~s 
~~e sole ar.d cnly a eement of ~he parties hereto relating 
~o the unification and development of Lot 13 a~d Lot 14 os 
described above, and correctly sets _ =th e rights, dut~es 
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and obligations of each of the other as of its date. Any 
prior agreements, promises, negotiations or representations 
not expressly set forth in this Agreement are of no force 
and effect. 
5 • Enforcement. The parties hereto agree that in the 
event litigation should be commenced or in the case of 
default in performance of any of the terms or conditions of 
this Agreement, the provisions can be enforced by specific 
performance, injunction or other equitable remedies provided 
by law, and the party adjudged by a Court to have been in 
default shall be responsible for payment to the other of all 
costs and expenses of enforcement of this Agreement, includ-
ing reasonable attorney's fees. 
6. Covenant Running With the Land. It is the intent 
of the parties that the covenants herein contained shall 
benefit the real property a:fected by the terms of this 
Agreement, and shall constitute a covenant running with the 
land and that said covenants shall bind Weisel and its 
heirs, successors, transferees and assigns, and it is 
therefore agreed that this Agreement shall be recorded in 
the Official Records of Blaine County, Idaho. 
7 . Additional Documentation. The parties agree to 
P.xecute such further documents as nay be reasonablv neces-
sary to carry out and give effect to the terms of this 
Agreement. 
g. Representations. The person executiDg this 
Agreement on behalf of the Association represent 2nd w2rra~t 
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its authority to do so on behalf of t he Association and that 
such authority has been duly and va l i dly conferred by the 
Association'• Board o f Directora. 
tN WITN&SS Wll!REOF, the parties hereto have executed 
this Agreement the day and year first above "lritten: 
BEAVER SPRI NGS OWNERS ASSOCIATION, 
a n Idaho corporation 
• 
ACKNOWLEGMENT 
STATE OP IDAHO I 
) ... 
......... ,~ •""'TY OF BLAIIIE ) 
. t, 'V ,,:;-, ;. ~~ .... ~., .. .,~ ~-
~ •• -:· 0 , ~· ";t,.-?,..op this 12th day of October, 1983, before me a No tary 
/ ~ T l_.i~ · per•ona.lly ll!)peared Thonas •tdsel, knovn to ro to be 
i , .~:t ~ ~yidual doscr.ibed in the foregoing docwoent, and 
,J' .. , •~ l'c,ieA!'°ow, ec!ged t_hat he signed che •a."M aa his free anti volunta.ry 
\ ~ ~~Ml~ ~~~ deed for tho uses and purpo••• ther ein mentioned. ~ ~ ~ ;,~; . .... $ ~ 
ff.Jlf:1:.·····IN rHTNESS "IIIB!u:OF, I have herounto set "'Y hand and ~ ':¼l:'r.i,4,.~JCe d my seal this 12th day o Octobe r , 1983. 
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